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C H A P T E R II. 

# 

Of Disseizin. 

■ 

" Disseizin is wlien one Man difpoffcficth another Comm.ifc 
cc of Lands or Tenements ; and thus converts his pof- 
fejfxon to a Right : and this Right may be either a 
Right of Pcffeffton* fo that the party (hall reinftatc 
" himfelf in the aftual Seizin by Entry, or it may be 
cc a mere Right, and then the Law only can reinftate, 
cc when he reforts to its aid by applying to the proper 
" Mode of Remedy : and this is denominated a Right 
<r of Action. 

41 Thus if a man diffeize me, I have, during the 
f * Life of the Dijfeizor, a Right of Entry (par voye de 
fait) within a limited Period : but if he die, and the 
46 Land defcend to his Heir, who entereth ; now by reafon 
. 4< that in the Heir an apparent Right is connected with 
" the aElual pofleflion, the mere Entry is taken away, 
4C and I have only a Right of Aftion for recovery of the Co, Litt. § 33 j. 
€i pojfefton. 

€i This Right of regaining pojfeffion in a poffeffory Ac- 
tion may by Lapfe of Time ceafe : and then both 

i 

the Pojfeffion and Right of Pojfeffion are faid to be 
* c diverted, and the party is put to his 'Aftion for re* 
4< covcry of his Right. 

% "And 



cc 



442 What may or may not he given in Evidence en the General 

JJfue. — Nul Disseizin. 



3* h. vin. « And after ftxty Years even this mere Right is no 

C* ft • 

j.. n, p. 115. ** longer protected by the Law : but the party is barred 

fC of his Writ of Right for its Recovery. 

<c Nor of his own Pofleffion (hall he have a Writ of 
" Right (the ultimate Remedy applicable to real pro* 
<c perty) after thirty Years. 
U\k* 185, " The Entry to fupport the Claim muft be on the 

u Land \ unlefs there be fome fpecial feafon proved to 
ft exempt From this neceffity. 

" The Pofleffion of one Joint-tenant is the Pofleffion 
,c of another fo as to prevent th.e Prefcription from 
€€ attaching. 

Upon this Iflue a Man cannot give a Releafe in Evi- 
dence made after the Dijfeizin committed ; but it ought 
to be pleaded : for this Evidence admits the Ditfeizin, 
and at the fame time (hews that it was not lawful for 
the Plaintiff to bring his Aftion j and fo it is good 
Matter of Jufiification. 

But if the Releafe had been before the Dijfeizin \ 
then it had been good Evidence : as if a Man feifed of 
a Rent-charge releafes the Rent, and then demands it, 
and it is denied : this Releafe is good Evidence on 
** this general*' Iffue : becaufe there is now, <c prece- 
c< dently," no feizin or Freehold of the kent in being; 
and therefore there could be no Diffeizin of it. 

If a Man bring an Afiizc for Common of Eftovers 
when the Houfe is down to which the Eftovers belong, 
the Defendant may plead, Nul Tort, nul Diffeizin, and 
give this Matter in Evidence : for there is no wrong, 
nor any diffeifin, if it become impoflible, by the party's 
own fault, that the Eftovers fhould be rendered him. 
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Ejectment — Its Origin, and Exttnfion. 443 

CHAPTER III. 

Of EjECTMBNT. 

ci We are now to treat of EjeBment. The laft Iffue 
was applicable to the Right ; and that of Tenements 
incorporeal as well as other j this to corporeal, and 
dire&ly to the poffeffion. 
No Species of ABion has been more beneficially c*mm. n& 
<c extended, or more exalted beyond its original Limits l.n'p, vlu 
" than this. In its beginning it only gave Damages for Ch * 3 ' 
Difpoffeffwn of a Chattel Inter eft, and did not even 
recover the Term. It was fo far improved by judi- 
cial Enlargement of the Remedy about the time of 
44 the fourth Edward, as to be confidered to intitle to 
" a Writ of Poffejjion : and in that diftinguifhed sera 
" of legal Policy, with refpeft to real Property, the 
" reign of H. VII. it became eftablifhed in its prefent 
€C great purpofe of trying Titles of Freehold, This 
** was done, firft, by aBual Entry of the perfon 
<c claiming Title 5 who fealed and delivered a Lease 
c< upon the Premifes, and was afterwards either aBually 
4C ousted by the former Tenant in poffeffion, or, ap- 
« patently at leajl, by fome other perfon (moft gene- 
44 rally by Agreement) who, in the Language of the 
<c equitable FiBion, is called the casual Ejector. 

44 Now to maintain Ejectment againft the Ti- 
" kant in Possession, or againft this cafual Ejector, 
<c the Plaintiff muft prove his Title, under bis Lessor, 
44 to be the better one, which is the Merits-, and he 
" muft prove Lease, Entry, and Ouster, which 
44 now generally are the Form. 

4C We obferve that Leafe, Entry, and Oufter, now 
f4 generally are the formal, or more accurately yet, 
<c the fiBitious part of the Action : fince for a Cen- 
44 tury paft, by an invention afcribed to the Lord Chief 
€€ Jujliee RohLZy analogous to the fiBitious Aft ion of 
44 Common Recovery, the cafual Ejeftor is an ideal 

4C perfon, 



444 Of EjECTMEi?T.-^-JRf5#/iw Form. 

< c perfon, in whofe Name Notice is given to the Tc^ 
« c nant in fojfeffion to defend his Title, or that Judge- 

* 

cc tnent will go againft him by default, the cafaal EjeSlor 
•• having no Title. Upon this, if the real Tenant 
u chufes to defend, he is admitted by Rule of Court, 
" on his confenting to confefs Lease, Entry, and 
" Ouster, fo that the real Question, the Title 
Cf of the Lessor of the Plaintiff* who is the perfon 
"claiming Right of Freehold in the Lands, may 
* c be brought to Trial, 

" And thefe Fictions may not be carried beyond 
* f the purpofe of every legal FiQion ; which is, to try 
" a Right with the greater clearnefs and facility, or to 
** introduce a Remedy to which Equity entitles the party, 
*• And therefore a Tenant in pojfej/ion fhall not be oujied 
u without Notice •> and the drift Form of Entry -, Leafe, 
<c and Oufter, muft be purfued where there is no aftual 
c< Occupant of the Premifes j and Tenants are bound, 

\] ?q\ lh " under Forfeiture of three Years Rent, to give Nq- 

.»" tice to their Landlord, who is particularly fe-» 
« § cured in his Right to be admitted a Co-d efend ant. 
<c And as the Right is tried indireflly, the Judgement is 

*i t, i. c. 16. " not conclufive ; though the Statute of Limitations 

" taking away the Right of Entry where the Pofleffion 
" has been under an adverfe Claim for twenty Years, 
y an Ejeflment is confequently limited to this Period, 

* c And where the Queftion originates from the Court 
cc of Chancery, that Court, after the Matter has been 
v fufficiently tried, will grant an Injunction on the 
w H Merits to prevent vexatious proceedings in Ejefiment, 

«* Though 
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cc Though it obvioufly refults from the Nature of the 
u fubjedt, it may here be mentioned, that on a Fine 
" with Proclamat ions, aftual Entry muft be proved 
,c to fupport an Ejeftment : and the A&ion muft be 
c< commenced within one Yean after making fuch 
f< Entry* 

T I T L E II. 

f 

<c And in examining the Procefs by Ejectment* 
cc We will now confider it in its ancient ftridtnefs, 
c< where none of the Requifites are confeffed : fince 
Ci for want of an aftual occupant, or by reafon of a 
cc Fine with Proclamations, that ftri&nefs may ftill be 

neceffary to be purfued." 



cc 



Title HI. 

And here ct upon" the Issue Not guilty, in Ejec1> 

ME nt, we fliall treat, 

Fir ft, of the Lessors; 
Secondly, of the Lessees; 
Thirdly, of the Entry. 

Par. i. 

Firft, of the Lessors : and it is to be known that 
in this Iffue they are to be the fame in the Allegation 
and in the Evidence : for if it appears by the Proof 
that the fame perfons did not and could not transfer 
that Intereft which is faid to be transferred by them in 
the Declaration, the Plaintiff hath not proved his De- 
claration : for all Courts of Juftice, muft go fecundum 
allegata et probata : if therefore any perfon doth not 
maintain by his proofs the matter he hath alleged to the 
Court, he muft fail of the Juftice he would demand 
on thofe Allegations: and with this agrees the Rule t£ 
the Civil Law : quod Probationes ftnt conformes Libello. 

- If 
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* 

ere. ja. x66. If a Man declares of a y*i»/ Leafe, and on Not 

% Danv. Abr. ' 

Show! 1 ^". £ w %> g IVCS * rt Evidence the Leafe of two Tenants in 
comb. 190. common y this doth not prove the Declaration : for 

Carth. 1*4. 

Comm.11. 181. fc^/n/ Tenants have the Undivided poffeflion of ent 

€i entire Eftate 5 b but Tenants in common have z fever alty 
" of Eftate, notwitftanding the unity of poffeflion : 
" therefore in effed" the Declaration alleges that they 
both demifed the whole, and the Evidence is that each of 

them demifed their feveral diftinft parts of the Land in 
Queftion : this Proof, " of courfe," afferts not the 
Contraft alleged in the Declaration. 

hsi. ait. 1700, If a Man declares of a joint Leafe, and gives in 
£!'£"/ £99. Evidence the Leafe of Tenant for Life, and of him in 

the Reverfion, this is no Proof of the Declaration : 
for during 'the Life of Tenant for Life, it is bis Leafe of 
the whole Lands : and therefore this i$ no proof of 
the Contrail alleged % in the Declaration : "for the 
** Eftate of Tenant for Life and of the Reverftoner are 
altogether feveral, and accordingly fall within the 
preceding Diftin&ion, and upon this Principle the 
c4 following Cafe was determined : 

_ w Q£ <c On Aftion of Covenant for Rent in arrear, the De- 

T. K. oO. 

Ludfirdv.Bar- c < c i arat ion .ftatcd, that before and at the time of mak- 

Hil.a6G.III. _ _ . , . r . 

" wg the Indenture therein after mentioned, one Brace* 

<c bridge Ludford, and John Ludford, the Plaintiff, were 

• cc refpe&ively fcifed of the aftcrmentioned Premifes 5 

fi that 
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u that is to fay, the faid Jobn Bracebridge Ludford, in 
" bis demefne as of freehold for term of bis life, and the 
"faid John Ludford of the reverfion thereof, expec- 
" tant on the determination of t be faid Eftate of the faid 
" John Bracebridge Ludford, in bis demefne as of fee: 
" and being fo refpedtively feifed, by a certain inden- 
" ture made at Nuneaton, in the County of Warwick* 
fl on the 31ft day of January > 1770, between the faid 
<c John Bracebridge Ludford and the faid Jobn Ludford, 
u of the age of thirteen years, fon and heir apparent 
" of the faid John Bracebridge Ludford, of the one 
€l part, and the faid Jobn Barber (the Defendant) of 
" the other parr, the faid Jobn Bracebridge Ludford and 
" the faid Jobn Ludford did, for the confiderations 
" therein mentioned, and each of tbem did according to 
" tbeir feveral and refpe&ive eftates in the premifes, de- 
u mife, grant, leafe, &c. all thofe feveral Mines, 
" &c. of Coal ; to have and to hold the faid mines, 
" &c. to the faid Jobn Barber y his executors, &c. from 
cc the 29th of September then laft paft, for the terms of 
*" 2 1 Years, and i 9 Years, making together 40 Years, 
at a certain rent, payable in time and manner as by 

the Declaration fpecified for every load of coal: 
" and alfo a certain annual Rent for fuch lands as he 
€< fliould have occafion to ufe for the faid Coal. Then 
" followed an exprefs Covenant for payment of Rent 5 
" and a Covenant to make up a certain Rent (including 

"thd 



CC 
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"the mine-rent above of 75/. per Ann. the fir ft of 
" fuch payments to commence as foon as the fale of a 
€C certain kind of coals of another Tenant (fpecifying 
" them) ftiould ceafe to produce 100 /• per Annum. 

€ ? The Declaration dated the Entry purfuant 'to the 
<c Demife, and the continuance of t;he Defendant in 
c * poffeffion : the death of John Bracebridge Ludford (the 
c< elder) on \\itfirjt of March, 1776; and that the faid 
"John Ludford, after he had attained his Age' of 
14 twenty-one Years, to wit, on the firji of Feb. 
" *779> did duly execute and confirm the faid Leafe y for the 
€( remainder of the faid Term, to the faid John Barber : it 
« 6 ftated, that afterwards, to wit, on the 3d of De- 
€e cember, 1780, and on diverfe days and times between 
" that day and the firft of June, 1784, the Defendant 
€i did get and fell a certain great quantity of coals par- 
<c ticularly charged in the Declaration, and became liable 
ct under his faid Corenant to pay a certain large fum 
€l (alfo fet forth) to the Plaintiff, and that he hath not 
u paid the fame. 

<c There was another Count charging a breach of 
u Covenant refpefting the certain rent of 75 /. to be 
" made up. 

« The Defendant -pleaded generally; no Rent in 
u Arrear. 

"And 



cc 
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Lea ft void notwitbfianding fubfequent Execution of it. 449 

,f And farther fpecially pleaded that the faid Plain- 
tiff ought not to have or maintain his aforefaid Ac- 
tion, for that the faid John Ludford did not, at the 
' time in the Declaration mentioned^ nor at any time dur- 
€€ ing the life of John Bracebridge Ludford, nor till 
€ * two Tears after bis deceafe > execute the faid Leafe: and 

■ 

cf that upon the Death of the faid J. B. Ludford, before 
41 any of the Rent or Money in the faid Declaration men* 
<c t toned became due or pay able > the faid Leafe and Demife 
fi did cczfc and determine. 

€c . There were other Pleas on different Grounds not 
" material to this point. 

" On thefc Pleas I flue was joined in Demurrer. 

c< It was contended for the Plaintiff, that the De- 
cc fendant, by having executed the Leafe, was ejiopped 
4i from faying that it was not a joint Leafe. 

cc The Court held there ought to have been a re- »y the Repor- 
ters cited. 

"execution of the Leafe after the Father's Death. co.Litc.230b. 

n. 1. 231, a. 

« And agreed, that on the Death of the Tenant, the ffi&l'i* 
" Leafe was abfolutely void. And Judgement was Dmfrsi* 
c< accordingly for the Defendant.' 9 

If a Man declares of z joint Leafe, and upon the 
Evidence it appears that A. B. and C. were joint Te- 
nants for Years; and that C. let his part \o A. and 
A. and B. made a Leafe to the Plaintiff: it feems that 
this Evidence doth not anfwer the Matter alleged in 

G g tjie 



4S° Of y° ittt L* a fc s voidable only. 

the Declaration : becaufe, as to a third part of the 
Land, A. is Tenant in common. 

Cro. ja. 23, fpjjg b c Q. wa y^ j n a ]j i^g. Cafes, when it is any way 

doubtful, is, to make a joint Leafe; and for the 
LelTee to enter and make a fecond Leafe, and then to 
declare on the fecond Leafe generally. 

A Man declares of z joint Leafe by Baron and Femme ; 
and gives in Evidence a joint Leafe made and delivered 
by them on the Land ; this maintains the Declaration : 
- , for the Wife may make a Leafe of her own Land 
during the Coverture, and this is not void, but voidable 
only •, for though the Wife'% Contract be void during 
the Coverture to bind the perfonal Eftate of the Huf- 
band> in which fhe hath no property, yet to bind her 
own Land, in which (he bath a property, continuing, 
during the Coverture, her Contract is not' void % but 
voidable * and if the Contrail fiand till after the Cover- 
ture, Jbe may, ifjbe pleafe 9 confirm it. 

g<»4. "And this depends on a principle relative to the 

" Right of the Wife to confirm a Leafe made dur- 
" ing Coverture, by redelivery or other fufficient Aft, 
" when flic becomes fole,* which was fully recognized 
" in the following Cafe : 

m'ic 1 s c. in. "In EjtEtmtnt for an Houfe in Thames ftreet, the 
Dim." 8 te * u Leflbr of the Plaintiff (hewed a Right under the 

Elisabeth Car. -,,.- + * ** «s> 1 1 «v f 1 

*cr v. strahan «* Will of ore James Roberts, dated July 14th, 1710. 

ct al. 1 • 1 1 r> * 

Cowp. tot. *« The Defendants claimed under one Greenings who 

" had been in poffeflion from the Year 1737. But it 
" was (hewn that he had accounted for the Rents and 
" Profits to the Leflbr of the Plaintiff and her Huf- 

" band, 



f« 
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Case. 45k 

" band, fc as to take it out of the Statute of Licni- 
'* tations. 

" By Indenture, bearing Date 19th July, 1737, 
" between Charles Carter and Elizabeth his Wife, on 
cc the one part, , and William Gretning on the other, 
" reciting that the faid Elizabeth was or would be en- 
" titled to the inheritance of the faid Houfe in Thames* 
ftr$et^ and of certain Houfes in Readings under the 
Will aforcfaid, and that the faid Charles (the Hu£ 
band) was then indebted in 102/. to Greenings and 
that he, at the fpecial inftance of the faid Charles 
and Elizabeth his Wife, had agreed to furriifh them 
with a farther fum of 144/. by way of mortgage, 
" for their maintenance, till the forefaid Eftate ihould 
€€ veil in pofejfhn, they, on thefe Confiderations* 
" mortgage the Premifes to Greening. The Deed wa* 
" ex e A ted both by the Hufband and Wife; and was a 
<c Leafe for ninety-nine Years, with a peppenorn rc- 
"fcrved* 

u Three Exhibits were produced fubfequcnt to the 
" Death of the Hufband. 

ct The firft was an Account dated, out of which was 
€t dedu&ed an Article for inter eft due; in this was 
44 included a receipt for rent for the houfe in Thames- 
€i ftreetj from 1755 to 1760 •, the balance ftruck, and 
" (igncd Elizabeth Carter. 

" The fecond was a furrender of one of the faid 
<c houfes in Thames-ftreet 9 23d May, 1763, to the exe- 
€€ cutors of Greening the Mortgagee, eo nomine. 

♦ 
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45 * Confirmation by Delivery of Deed, where the original 

Delivery void. 

" The third of the fame date was an Order to the 
" Tenant to attorn accordingly to the faid Executors ; 
" both figned as the precedent, and witnefled. 

"Lord Mansfield, in delivering the Opinion of 
fC the Court, obferved, that in point of Form, a Fine 
" was the proper Mode for a married Woman to pafs 
" a right in land : that here, {he, having executed a 

" conveyance by Deed without Fine, the Queftion was, 

« 

" whether it was originally void, or but voidable : and 
" whether, if only voidable, the Fads in Evidence had 
" confirmed it. 

"That whatever exception Leafes in favour of the 
" cultivation of Land might make to the fuppofed 
u rule of the Deed of a married Woman being void, 
" the Court could not refufe to fee that this, though 
* f in Form a Leafe, was in fubftance and intent merely a 
" Mortgage : but that the rule of the abfolutc void- 
<c nefs of a Deed executed by f Femme covert, other- 
<c wife than by Fine, had been fuppofed without ade- 
" quate caufe : for that Perkins fays ain infant, or man 
cc in durejfe, cannot, after thefe' incapacities removed, 
" deliver the deed a fecond time with effeft ; for as tcy 
<c them, their fecond delivery is void ; but that if a 
" married Woman deliver a Bond, or other Writing, 
" as her Deed, this Delivery is merely void : and there- 
" fore, if after the death of her Hufband, fhe being 
" fole, deliver the fame Deed again, the fecond Delivery 
" is good and effcdual. 

"His Lordfliip remarked that the Tear Books con- 

" firmed this Diftindion of Perkins^ that the Deed of 

j "a Femme 
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Delivery of Deed is an Aft en Pais. 45 - 

" a Femme covert, after the coverture determined, is not 
•* to be re-executed but only re-delivered. 

"That Delivery is an A<ft en Pah % of which 
" the Jury decides upon the Fads : and that by the 
"Authority of Lord Coke, accordingly, circum- 
" ftances might be equivalent to an aQual Delivery. 
That here the Mortgage Deed being in pofleffion of 
the Mortgagee, the mf* after the Death of the 
" Hufband, furrenders pojfeffion (of other houfes included 
" in the fame inftrument) to the Executors of the Mort- 
" gig"* and orders the Tenant to attorn. 

" That this was a clear acknowledgement that the 
"Deed was her's-, and of her confirmatory Agree- 
" ment when fiU % that the Defendants fhould enjoy 
"according to the Terms of the Deed : and confe- 
" quently thefe Fafts equivalent to a re-delivery of the 
Ci Deed. 

"But" if a Man declares of a joint Leafe by Baron Qro.ja.6r7. 
and Femme, and gives in Evidence a joint Leafe deli- sol »?£ 
vered by Warrant of Attorney on the* Lands, this will * ^ " "* 
not maintain the Declaration: for, though the Wife 
herfelf may do any A£t relating to herEftate, yet (he 
cannot conftitute an Attorney to do it ; and therefore 
his Entry and Delivery of the Leafe, by virtue of a 
Warrant of Attorney from the Wife, is wholly void : 
for (he cannot put any perfori in her place to tranfadt 
for her, who has already devolved all Authority upon 
her Hufband. 

If there be feveral Coheirs, they muft make feveral Moor, 68*. 
Lcafes to try their Title : becaufc when they demife, * 7 °* 

G g 3 their 



454 .Of the Lejfee. 

their Leafes operate according to their feveral Interelb, 
and the LefiTee enjoys from each feveral perfon accord* 
ing to his feveral Intereft : and therefore if he fhould 
declare in fuch Cafe that the Coheirs demifed fo many 
Acres as the whole contain?, he would fail in his 
Proofs; for each demifes according to his own (hare 
only. And therefore the fafeft Method is, where their 
feveral parts are unknown, to join in a Demife of the 
whole, and for the Leffee to enter and demife over ; 
and to try the Title in Eje&ment by a general Decla- 
ration on the fecond Leafe : " it would be otherwife,. 
iC if they were Joint-tenants ; for thefe being feifed, as 
4f our ancient Law phrafes it,'* per my et per tout, 
u n. p. 107. " each may be faid to demife the whole. 

titt. $ 553. " It hath been held,** if in Ejeftment the Plaintiff 

3 Mod, 36. 

r. Abr. 19J. declares for a Manor, he muft prove the Attornment 

Salk. 90, I. 

Scr. 78— io#. f the Tenant: for a Manor confifts partly in De- 

mefnes and partly in Services : without Services there 

> 

is no Manor, and without Attornment there is no 
Service. 

Par. a. 

Secondly* of the Lejfee. 

The Leafe proved muft agree with the Leafe alleged 
in the Commencement of the Term, in the Land and 
in the Number of Acres : for if it be otherwife, it 
appears to be another Contract 5 for tbofe Things can- 
not be the fame which materially differ : and if there be 
not the fame Term, the fame Land, and the fame 
Quantity of Land, it is a material difference. 

Firft, as to the Commencement of the Term. 

If 



Leaf e from Date or Day of the Bate. 455 

If a Man declare of a Leafe, made the 30th of 
Manb, the eleventh Year of the King, to hold' from 
the Feaft of the Annunciation next before, for the fpace 

of a Year, and he gives in Evidence a Leafe made and 

» 

Sealed the 25 th of March, for one Year from thence next 
enfuing, " it hath been faid," this will not maintain his 
Declaration: for the Leafe which is alleged, differs 
» in Commencement from the Leafe which is proved : 
for the Leafe alleged begins from the Feaft of the An- 
nunciation, fo that the 25th of March itfelf is excluded % 
but the Leafe proved is a Leafe made <c on" the 25th 
of March, for one Year from thencfc next enfuing, fo 
that here the 1.5th of March, or Feaft of the An nunc ia- 
tion is included. 

Por when a Man paffes an Intereft from the Date, or, 5 <Vi. a.b. 

r J . f *R. Abf.5*<* 

from (henceforth, which is all one* the Intereft paffes pl " u 
immediately : for Date either fignifies the immediate 
Ail of Delivery, or elfe the Day or Time of the De- 
livery : and when an Intereft paffes from the Date, it is 
more for the Advantage of the Grantee that the Date 
fliould be reckoned the very AB or Minute of Delivery ; 
for to pafs a prefent Intereft from the Data or immediate 
Delivery, is more for his Advantage than that itfhould 
begin to morrow : " but it hath been contended, that" 
thefe W ords, from the Day of the Date, will never admit 
of fuch a Conftru&ion, that the Intereft fhould pafs 
from the immediate Delivery before the Date is ended. 

G g 4 But 



45 °" Argument on preceding DiftinSion continued. 

m 

But where the Date is only a Point of Computation, and 
the Intereft doth not begin from thence, thefe Words 
from the Date, henceforth, and, from the Day of the 
Date, are all one : and, therefore, if a Man declare of a 
Leafe, made the 12 th of December, to begin from the 
Day of the Date, and upon Not Guilty, he gives in Evi- 
dence a Leafe made the ift of December, Habendum, 
from thenceforth, and delivered the 12th of December, 
this will maintain the Declaration; for where the 
Leafe is delivered the 12 th of December, and 
could not begin in Intereft till the Delivery, the Date 
is only a Point from whence the Computation of the 
time commences, and it is more for the Intereft of the 
Leffee that it fhould be excluded out of the Term; 
becaufe he could have no Advantage in including jr, 
his Intereft not being then begun, and it is thus for his 
Difadvantage to include it, as the Term would end fo 
much the fooner than it would on that ConftrudHon : 
and this has been held always a Rule, that when a 
Word is capable of two Senfes, that Senfe fliould be 
. takert that makes moll ftrongly againft the Grantor, and 
moft for the Advantage of the Grantee*: and this we 
take to be a very certain Maxim in the Conftrudion of 
Deeds : for no man can be intended to hurt himfelf 
by the Extent of his own Donation, the Rules of felf- 
prefervation do fufficiently defend men from any wrong 



* Ctntra frtftrenttm Ftrba fortius accipiuntur. 

to 



Date in it/elf not material to a Deed. 457 

to their own I rite reft ; it is therefore fie that the Laws 
of Civil Society fhould provide for the Intercft of the 
Grantee, that he might not be wronged by too narrow 
a Conftru&ion ; aftd, therefore, the mod beneficial 
muft always take place;, betides, this Rule is farther 
friendly to J u ft ice in that it avoids all manner of Deceit 
in any Grant, and puts a full End to all Controverfies 
about them : for without this Rule, Men would affeft 

* 

intricate Words, and fo every Grant would be fubje£t 
to be overthrown, or, at lead, fhaken by the Debate 
about itV Meaning. 

A Man declares of a Leafe, made the 5th of A&y, Hob - »*• 

All* 75* 

in the tenth Year of the King, Habendum from the 5Sr! s^* 

Feaft of the Annunciation laft paft t for twenty one P * * f " 

Years from thence next enfuing : the Jury found a Leafe 

made the 5th of May, m the tenth Year of the King, 

Habendum from the Feaft of the Annunciation then laft 

pad, for twenty one Years next following the Date of 

the faid Indenture : the Leafe found by the Jury, is 

the fame with the Leafe alleged ; for both being from 

the Feaft of the Annunciation then laft paft, for twenty 

one Years, they are both exprelsly for twenty one 

Years and no more ; fo that thefe Words, next following 

the Date of the faid Indenture^ are utterly repugnant 

and void. 

" And, indeed, in itfeif," the Date is no material 4 l«>* s* 

5 C#» 45* 

pace of the Deed; therefore, if a Mao declares of a 



4<S Otberwife of Bond than of Leafe in regard to Date. 

Leafe, dated the 14th of December, to begin from 
Cbriftmas laft for three Years, and he gives in Evidence 
a Leafe, dated, fealed and delivered the 13th of De- 
cember > to begin from Cbriftmas laft for three Years, 
this Leafe in the fubftantial part of it being the fame, 
in Commencement and in the Quantity of the Lands, 
though it differ in the circumfiantial and immaterial 
part of the Contra<5t, yet it is good Evidence to main- 
tain the Leafe alleged 2 for thofe things are cc morally" 
the fame that do not materially differ. Alfo the. De- 
claration fays, that /. S. the 14th of December demifed 
it, which is the Matter of Subftance in fctting out the 
Demife : and that is proved to, be true by the Evidence 
offered j for if he demifed it on the 1 3th, it continued 
demifed on the 14th alfo. 

" But when we have occafion to treat of Indict- 
€< mbnts and Evidence in fupport of them, we Qiall 
" fee farther proof of the Anajogy and Extent of this 
<* Rule." 

" Yet" if a Bond be alleged to be dated the 2d of 
Augufi, and the party gives in Evidence a Bond dated 
thtfirft of Auguft, thisfeems not to maintain the Iffue ; • 
becaufe; though the Bond be the fame in all circum- 
ftances but that of the Date only, yet might they have 
been different Contra&s : for a Man may oblige himfclf 
in 20 L one Day, and in anothcr,.ao/. another Day to 
the fame Perfon * fo prima facie, if the Dates do not 

agree 



Bonds on did in 51 Days for the fame Sum frefumed different i 4g§ 

otbtrwife of Leafes for tie fame Rent. 

agree, without more Evidence, the Plaintiff fails in his 
lflTue : fb that if a Man declares of a Bond, dated the 
ad of Auguft y and the Jury find a Bond, dated the id of 
Auguft ; the Court who are not Judges of probable and 
improbable, and who cannot intend a Bond to be de- 
livered before its Date y cannot adjudge them to be the 
fame. And this is not like the Cafe of Leafes: for if 
the Leafes agree in all circumftances but the Date 
only, they pafs the fame Lands for the fame Term, 
and are therefore in effect the fame; but two Bonds 

may agree in all things but the Date, and be two dif- 
tjnd Bonds, fince they may be for two diftindt twenty 
Founds ; and, therefore, without an Identity of Date, 
they are not, prima facie, Evidence of one another. 

But if a Man declares of a Bond made the lft of iiE.rv^ft. 

m n \ 1 r Ld. Ravm. 33c* 

Auguft, and upon the profert, it appears to be a Bond * saik. 463. 

' 5 Mod. a8t. 

dated the 2d of Auguft t upon 'Demurrer \ the Court can- Comb.477. 

3 SalJc 73. 

not "even then" adjudge them to be the fame: for Ho| *s o *- 

•* ia Mod. 193. 

the Court then are not to intend any thing relating to \ v 

the Fad but what appears : (inafmuch as they are not 
Judges of the probable and improbable, but the Jury 
only, they cannot judge thefe Contrails to be the 
fame that differ in appearance, for that were to take on 
themfelves a Judgement of the Fad) s and, therefore, 
they muft take them to be as fet forth ; and fo they 
are different Contrails. But if, after Oyer of the 
Bond, the Defendant pleads Non eft FaStum, and the 
Jury find that it is his Deed, the Court will intend the 
Bond dated the ift of Auguft, was delivered the 2d of 

Auguft, 



460 Final Adjuflment of this Point. 

Auguft, in fupport of the Right : for a Deed might be 
dated and fealed one D^y, and delivered afterwards on 
another, and fo the Declaration good of a Bond made 
the 2d of Auguft. 

Hai.fup. But if the Bond was alleged to be made the firji of 

"* Auguji y and upon Oyer, it appears to be dated the fecond* 

it feems that after the Deed is found, this will be a 
good Obje&ion in Arreft of Judgement : for the 
Bond cannot be intended to be delivered before its 
Date, for the Date is the time of its fealing, and the 
Deed cannot be delivered as a Deed before it has the 
Effentials of a Deed by the feal of the Party : and fo 
it cannot be helped by the Verdidl. m 

* Co. 4, 5. But if a Bond is alleged to be dated thtfirft of Ah- 

SS^'lS*' &£• and fo lt a PP earcd t0 be upon Qy*r, yet- if the 
*r! Abr 7 6 J ur y ^ nc * C ^ at ^ Bond, dated firft of Auguft, was in 

reality fealed and delivered any other Day, it is well 
enough : for the Date is not a material Part of the 
Contraft j and if the Contract offered to the Court 
was fealed and delivered at another time, yet it is the 
Deed. 



DalL 105. 



If a Man declares of a Leafe dated the 28th of 
January^ and it be found fealed the 29th of January, 
and the Plaintiff be found tjeiled the 30th, this is 
well enough : as long as it appears that the Plaintiff 
was ejedled. after the Leafe made : othcrwife it is if 
the Ejedment had been laid the 28th. 



cc 



It is worthy of obfervation, that a Leafe, from 
the Day of the Date, was very lately fuppofed to be 
' fa exclufive of the Day as to be bad whenever it was 

cc necef- 



• From the Date, and from $ach to bt variable according to 
the Day of the Date, feem in the Subjeit Matter, fo as at cm 
reality to have one import : and time to denote exclu lively, at an* 

other 



Bate and Bay of the Bate now to be confined alike % as 4«6r 

exclufive or inclufive according to Circutnjiances. 



cc 



neceflary that a Lcafc (hould commence in poffelfion : 
though it was allowed this ft rid and harfh Conftruc- 
<c tion was originally founded in no fufficicnt reafon. 
c< But it was thought the .Authorities were pofitiveand Tide iw/. 
iC conclufive. However, on farther Inveftigation, the volY* * # 
cr Authorities were not found fo direft and cogent as Imrod - p«*9— 
<c they had been apprehended ; and it now rtfts on the 
"Nature of the Inftrument, and the intent of the •*****./>. •/ 
" Parties, to give this expreflion an inclufive fenfe, or C owp! 7 t+. 
" to conilrue it exclufively" • Mic - l% g-™- 

Having thus confidered the Dates, we " treat far- 
€< ther oi" the Commencement of Leafcs. 

X*eafe of one Commencement cannot be proved by 
Leafe of another : but where a Man alleges a Leafe to 
anfwer fome fpecial purpofe, and the Jury find a Leafe 
of another Commencement, yet if the Leafe be fuf- 
ficient to anfwer that purpofe, he (hall prevail. 

As if in Replevin the Defendant avows for taking Hob. 73. 
Plaintiff's Beaft in his Common Bamage feafant ; Plain- 
tiff replies, that 2"*. S. was feifed of an Houfe and 
Lands, to which he had Common, and demifed the 



other inclufive of the Day. Gene- time, is manifeftly open to either 
rally, from the Day, or from the Acceptation— 

'EH *OY &} t* fpgtf?* harnlw l^aavlt 
1 

EXILLOfluere ac retro futiapfa referri 
Spes Danaum— 

Where it is exclufive : 

Hac adeo EX ILLO mihi jam fperanda futrunt 
TEMPORE ; cumferro iteleJHa corpora dernens 
Jppetii, et Veneris violavi <vulnerc dextram—* 

Inclufive : for in the in ft ant of Ground of contending, that from* 

committing the Offence, the con- the Day of the Date fubftantiaUy 

ftquences are juftly to be appre- differs fo as to exclude the Day. 
headed. And there is no folid 

fame 



4.6t What is good by Indenture not good to maintain a Dtcla* 

ration on Parol. 

fame to the Plaintiff the 30th of March : the Avow- 
ant ttaverfes the Demife in manner and " form as by 
" the Plaintiff fet forth •," and the Jury find a Leafe 
the 25th of March : this 19 .well enough •, and Judge- 
ment Ihall be for the Plaintiff; for they find enough 
upon the whole Matter to affert the Plaintiff's Right * 
of Common: fo that their Verdift, though different 
from what is alleged, yet is fufficicnt to juftify the 
Plaintiff's Right of Common : for though they do 
not find the Allegation itfelf, yet they find what will 
anfwer the purpofe of the Allegation : and that fuf- 
ficeth. But if they had found a Leafe by J. N. they 
had not found enough to anfwer the Intent of the AN 
Hob. 7v legation, nor to dircdt the J udgement : for the De- 

* R - Abn 7 ° 4 * fendant admits by his Rejoinder that T. 5. was feifed 
And.' 13, 29, of an Houfe and Lands, and had Right of Common 5 
>lg * in as much as he only denies the Demife to the Plain- 

tiff: but poffibly had the Plaintiff alleged feifin of 
fuch a Houfc and Land in 9T. JV. to which Common 
was appendant, the Defendant would have traverfed 
the feifin of T. N. or the Append an cy of the Com- 
mon ; fo that the finding of the Leafe of 7*. A 7 , would 
not on the whole Matter anfwer the Plaintiff's pur- 
pofe i becaufe the Defendant doth not admit the leifin 
of T. N. nor the Appendancy of the Common to his 
Houfc; fo that upon fuch a find hi g of the Jury, the 
' Court would not adjudge the Plaintiff's Bcafls to be 

returned. 

If a Man declare of a parol Leafe, and give in 

Evidence a Leafe by Indenture, this will not maintain 

the Declaration : for all Contracts that are executed 

with folemnity, ought firft to be offered to the Court, 

pi. c«nm. 14* who are the proper Judges of 'all things that belong to 

the effeft of fuch Contract, before they can be given 
in Evidence to the Jury to judge of the Fa&, whether 
fuch a Contradt was really executed. 

v.fufnu " Yet where defeffive as an Indenture, it may be good 

" Evidence of a parol Agreement. 

In 



Va r i a n c b of dimiftd Quantity —Quantity demifed. 463 

In Eje&ment a Man declares on a Lcafe for one cro.Er«.ij. 
hundred Acres, and gives in Evidence an Ejectment ow. i 13 . # 
out of forty Acres : this was held to be good for the BrownK ,45 * 
forty Acres, becaufe the Jury find an Injury relating 
to the fame Land abutted and bounded as in the 
Declaration, though the Land be not of the fame 
Extent as is there alleged ; and it appears that it is the 
fame Land, thus butted and bounded, that was let to 
the Plaintiff, and the Defendant did him an Injury by 
his Ejefiment. 

But if the Land, or Number of Acres, be mif- HettVsM*. 
taken in the Declaration, fome have faid that this is Pleadin *» *• 
fatal, and the Leafc of other Lands for another Num- 
ber of Acres cannot be given in Evidence to fupport 
it ; becaufe hereby the Contract alleged would be ma- 
terially different from the Contract proved, which our 
Law doth not allow. 

* € And it feemeth to be true, that a different Quan- 
€< tity cannot be given in Evidence : unlefs where the 
c< Land is otherwife fufficiently afecrtained in the De- 
" claration, as being fet forth by Mites and Bounds. 



y 



Dy. 32. 



"And therefore, if generally** a Man declare of a 
Leafe of 26 Acres, and he gives in Evidence, and the 
Jury find a Leafe of 20 Acres, this will not maintain the 
Declaration : for if the Number of Acres are not the 
fame, it is no* in fubftance the fame with the Leafe 
alleged ; and therefore the Party hath failed in his 
Allegation, 

But the <c uncertainty may be cured by the Ad- Dr. 3 *. 
€i million of the Defendant: and therefore,'* if a Man Lund. 4 ^. 
declares on a Leafe for twenty-fix Acres, and the De- H«b. 3 °c 3 b &>. 
fendant fays that he let thefe twenty-fix Acres of Land 
and four more, and concludes with a Traverfe, abfque 
hoc, that he let twenty- fix Acres of Land only, and 

the 
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the Jury find twenty Acres; this by the better Opi* 
nion is found for the Plaintiff: fur the Jury arc only 
to try the Matter of Debate, and not any Point in 
which the parties are agreed ; now they both agree 
that there were twenty -fix Acres demifed, and confe- 
quently when they find there were but twenty, they find 
for the Plaintiff: <c for they find within the Quantity 
" admitted by the Defendant." 

pi. Comnu «$, If a Man declares for a Mefluage, and eleven Acres 

of Land thereunto appertaining, though the Words 

thereunto appertaining be void, in as much as Lands 
cannot appertain to a Mefluage ; yet fince in common 
fpeech the Lands let with a Meffuage are faid to ap- 
pertain to it, it is Matter of Evidence to prove what 
eleven Acres be intended. 

If a Man has two Manors, called Dale, and levies 
a Fine of them, he may prove by circumftances 
which of the Manors he intended. 

Hard. 330. tf a Man declares of a Leafe of fo many Acres of 

Meadow and fo many Acres of Pafture, and gives in 
Evidence a Demife of the Herbage and Pannage of fo 
many Acres, this will not maintain the Iffue : for the 
Contradt which he alleges is for the whole Profits of 
the foil : and therefore the " Aftion" ought to be 
brought for fo many Acres of Herbage: for which 
an Eje&ment lies: for when a Man has the whole 
Eftate, and lets part of it, the Leflce muff declare 
upon that Contract as it is, and not of another. 

cw. car 62. But ^ a Man ^ at ^ l ^ c I°heritMice in the Graft % or 
itnft. 4. i n p r i m fonfura % and lets this to another for Years, 

and 



Demife iff Copyhold Premifes well laid lefore Surrender. 4 65 

and the Leafe imports a Leafe of the Lands, the 
Lefiee may declare upon this Leafe, and .give this 
Title of his Leflbr in Evidence : for he that hath the 
fir ft Grafs, hath the mod fignal Profits, and therefore 
he is reputed to have the Freehold ; and he that hath 

the After-grafs, hath only a Profit d prendre out of 

_ » * 

thefe Lands in the Nature of a Common : and there- 
fore when he that hath the firft Grafs, lets the Lands 
by the Name of the firft Crop of the Lands, he hath 
-done according to his Power, in as much as he had the 
very-property of the Lands themfehres ; and then his 
Leffee muft declare according to the very Property 
which is on the Leafe of the Lands tbemfelves : but 
where any Perfon has the Lands, and lets the Herbage, 
there the Leflee muft declare according to his Cob- 
tra£t$ otherwife he^ will fail in Jiis Proof. 

If a Man declares of a Leafe generally, and gives c™. *!• *7& 
in Evidence a Leafe made by a Copyholder, or by the 
Guardian to an Infant, this is well enough : for fuch 
Leafe is .good againft every Perfon but him that hath 
Right ^ as all other Poffeffion is : fo the Leafe is main- 
tainable ^agarnft every perfon but the Lord or Infant. 

" And upon like Principles, where Ejectment Hoidf*ft on 

Dem. of Wol- 

" was brought by A. the furrenderee of a Copyhold, who lama v,cu P - 
" laid his Demife April, 1786, and proved his Admit- Hil - *? °- Ul * 

* ' ' * T. R. 600. 

" tance, July 1786, on zfurrender by the Defendant B. 
cc by way of Mortgage prior to the Demife : on the 
ct Opinion of the Judge at the Affizes the Plaintiff was 
" nonfuited, and it was moved to fet afide the Nonfuit: 
£ Ashhuslst Juftice delivered the opinion of the Court, 

H h « that 



466 . Chambers in New Inn. 

" that Eje&ment being a fi&itious Aftion to try a 
" Tide, and the Title of the furrenderee being per- 
cf fed after Admittance, as from the time of the fur- 
. " render^ the Plaintiff was well entitled to this Aftion. 
* c There was another point in this Cafe which will come 
<c under a fubfequent head. 



cc 



Doe on Demifc 



On Ejettment brought by the *freafurer and An- 
of Barry v. Mil- « cients of New Inn to recover a fet of Chambers in 

ler ct al. Exc- 

cutorsof Cham- " the Inn, 

hers, 
T.R. 393. 

ific27G.u1. " It appeared that A. being Tenant for Life in the 

" Chambers agreed with B. for the fale of his Life 



cc 
cc 



Eftate : but the Licence of the Society being ne- 
ceffary, he obtained this, and A. executed a fur- 
cc render to B. accordingly, who immediately entered 
" into poffeffion, and fo continued till his death, which 
" happened about a Month after. There having been 
cc no Metting between, the furrender and the Death of 
" B. the furrenderee, he had never been admitted. On 
c * thefe Facts the Jury found a Verdidt for the Leffors 
" of the Plaintiff againft the Executors of the fur- 
" renderee. 

" The Court was of opinion, that at all Events 
<c this Ejeftment was well fupported. For if theyfrr- 
" render were bad for default of Admiflion (though 
c< they were of opinion that it was not like a Copyhold* 
c< but the whole Intereft paffed by the furrender*) ftill 
" in that Cafe the Plaintiffs muft recover, as on that 
u fuppofuion no Eftate paffed ; and if the furrender 
iC were good, then a Life Intereft only being conveyed, 
. " the Executors could have no Colour to hold againft 
" the Society •, to whom it returned on the Death of the 
c< Surrenderee, who took as'Leffee for Life only." 



Of 
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Par.^ 
Of ENTRY and OUSTER. 

<k We have faid that" formerly there ufed to be ail 
aftual Entry and Oufter> u and that" now by Rule 
of Court they confefs Entry and Oufter> and infift on 
ftothing but the Title* 

But the Confeffipn of Entry doth not extend to fuch nil. A<r. 1700, 
Cafes where it is neceffary to prove an Entry to make vlnJ^z+t, 
a Title in the Leffor of the Plaintiff : for the Rule is, 332# 
to confefs Entry of the Lefte, and not of the Leffor •, saund? 5 ^. 
and the Rule is intended to try more conveniently the 
Title of the Leffor; and not to make any part of his 
Title. 

And therefore where* an Entry is neceffary to take 
advantage of a Condition broken^ or to avoid a Fine, 
there the Leffor muft make an a&ual Entry. 

Plaintiff makes Title by Leafe of Five Thoufand 
Years fealed and delivered ac London : and the De- 
fendant infilled on the Proof of Entry by Virtue of 
that Leafe 5 but the Court prefumed an Entry, unlefs 
the contrary was Ihcwn on the other fide. 

u Yet it may be thought" incumbent on the Plain- 
tiff to proye " an Entry, fince he muft prove" what- 
ever is neceffary to his Title ; and the having a Leafe 
feems to be no fC fufficient" Prefumption that the 
Party entered by Force of that Leafe. 

" The Rule appears to be thus : on Modern Leafes 
" the Entry is to be proved as well as the Leafe 5 but 

H h a - " in 



468 Entry on Part : viler e good, and where otherwife: 

" in ancient ones, the Leafc prefumes the Entry to hate 
" been under it till the contrary be proved. 

str. 550. « On Grounds which have already been difcuflfed* it 

€t hath been held, that" rf a Man make a Leafe to 
begin from the Da) of the Date, he cannot prove his 
Entry on the Day when the Leafe was made ; for that 
were a Difleizin, in as much as the Day itfelf is not 
. included. 



Entry on Part: where good, and where otbefwife. 

Co. Litt. 15. t. If a Man makes a general Entry into part, this is 

ordinarily fufficicnt to deveft the whole Eftate : as if 
an Anceftor die, and the Eftate defcend to the Heir, 
the Entry into part is fufficient to veft Uie whole Eftate, 
though he doth not fay he entered in the Name of the 
whole : for the Preemption is always in favour of the 
Poffeflbr, until the contrary can appear. 

Now the Anceftor dying, the Pofleffion is caft upota 
the Heir, to preferve a Tenant to the Precipe : and 
fince he is by Law reputed the Poffeflbr, his general 
Aft of Entry, without more faying, muft be taken, 
in favour of Pofleffion, as an Aft with Intention to 
poffefs the whole: this is, primi facie, the Conftruc- 
tion of that Aft, unlefs the contrary appear ; that is, 
unlefs by any Words he makes it a fpecial Entry, (as* 
if he fays, he enters into that Acre only,) for the Aft 
. is to be interpreted according to the Mind Of the Party 
from whom it proceeds. 

But 
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But where a Man enters to deveft an Eftate, there Co. Utt. 15. h. 
His Entry mud befpeciaj: for he mqft enter into fome 
one Acre in the Name of the whole : and this is upon 
the fame reafon ; for the Prefumption is ftill in favour 
of the Po/effqr, 'vwlefc the contrary fh*ll appear : foe 
if a Man enters generally into one Acre, without fay- 
ing in the Name of the reft, he ihall not be prefumed 
to defeat more than that into which he entered : for 
fince his Adverfary is pojejfed of the reft, the Law 
will not intend the Claim of the Pofleffion any farther 
than the Words of him that made it. * 

But if by exprefs Words he (hewed an Intention to 
claim the whole, and fet up a Right to it, then can- 
not a naked PoJfeJJion withftand that Claim which ap- 
pears plainly to deftroy it. 

If a Man enters to another purpofe : as to deliver c <>- L?tt - 49- *• 

x Plowd. 91, 3. 

a Leafe upon the Lands, this is no Entry to defeat the 
Pofleffion of the Difleizor : for a Man's Intention is 
to be regarded, and that gives the fignification and 
value to the Aftion, and without an Intent appearing 
to defeat the Pofleffion, this is as no Entry at all. 



*£>uod Jure guts agat, id pUni/- Pqfejpone enim prafumitur fern- 

Jimo Juris Eeneficio egijfe profit- per. 

mitur. Prafumptio LEGIS nulla Pro* 

Pojfeffio non ultra conteftata pro- baticne excluditur ; 

Jumitur,nifi Animoejusconteftand* Prafumptioni autem Fa8i fta- 

auattnus Res a&a apparent: pro bitur donee probetur in contrarium. 

H h 3 Where 



47° Entry, where fevers! required. 

Co. Li«. %p.b. Where the feifin is the fame, there one Entry only, 

in the Name of the whole, fufficeth : for by the Aft 
of Entry it plainly appears (in the Country, for ^hom 

thofe folemn Afts were provided) that the Party in* 
tended to defeat the whole Poffeflion, 

If a Man diffeifes another of one Acre, ancj at an-* 
other time of another, the party that hath a Right 
may enter into one in the Name of the whole : for the 
Poffeflion is the fame, and there is the fame perfon tq 
defend it. 

But where the feifin is different, there the Entry muft 
be diftinft in both Acres, and he cannot enter into one 
in the Name of both : for be my Intention what it; 
will, wh^t defeats one Man's Eftate will neyer ctefeac 
another's : for no Man's Poffeflion can be defeated by 
an Aft which doth not relate to the Pofieffion ; and 
where the Poffeflion and Seifin are diftinft, the Aft 
yjhkh defeats another Man's Seifin has no Relation tQ 
mine, for I am not concerned to know or defend it. 



ibid. 



Therefore if a Man diffeifes another of two Acres 
i'tch. 71, pf Land, and makes a Leafe for Life of one Acre, 

1'alrfi. 402* 

and the like of the other, the Dijfeizet muft make dif- 
ferent Entries ; becaufe " the" two Tenants for Life 
have two diftinft Seifins of their Eftates for Life, 
which both are diftinftly to defend. 

But if he had let it to two Perfons for Years, the 
Poffeflion of the Tenant for Years is the Poffeflion of 
tfr? Riffeifor : and they are only as his Bailiffs to keep 

Poffeflion 
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Pofleflion fof him, and upon him refts the Defence of 
the entire Pofleflion : and therefore the Law reckons 
one Entry in the Name of them both to be fufficient,' 
becaufe the Pofleflion and Seifm of the Freehold is 
united in the Diffeifor* 

If there be a Difieifin of two Acres in two different 
Counties at the fame time, there muft be diftindb En- 
tries: for the folemnity of Entry is required for the 

f*ke of the County, that they may know in whom the 
Pofleflion refides : and befic|es, as all Counties met in 
diftinft Bodies in their proper County Courts, where 
the Eftate was in different Counties, the Entry for 
their Notice was ordained to be feveral. 

if a Man make feveral Conditions annexed to fe- Co, Littasau b. 
veral Feoffments of two feveral Acres of Land, and 
both Conditions are broken, he muft make feveral 
Entries into each Acre, and cannot enter into one in 
the Name of both : becaufe the Ceremony of Livery 
was diftinft by which Notice was given that Pofleflion 
did begin in the Feoffee \ and the Force of that Cere- 
mony continues till defeated by an A£t, of the fame 
Notoriety : cc now*' the defeating of ont Ceremony 
quite diftinft from the other can be ho Notice that the 
other alfo is deftroyed and defeated j and therefore 
the Entry muft be different. 

Hh 4 If 
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Trin.Anr. X70* If J. S 9 is a Truftec of a Leafc for J, N* and is. 

per Ncvil, 

difpoficffed, and a ftr^nger enters in the Name and by 
the Dire&ion of J. N. this is no Entry of J. S. the 
Truftee, becaufe not made in the Name nor by the 
Direction of him who had the legal Eftate ; and an 
Entry that defeats Poffeffion is to be taken according 
to the ftri&er Letter of the Law ; and by the Com- 
mon Law J. JV. had not the Right of the Term, but 
y.S. only. 

Co, Litt. 214,5. If a Thing be 8 In without fo^mnityy it may be de- 
Piowd, i 32 , b, f eate( j without Entry : for it requires no more Noto- 
riety to defeat the PofTeflion than it did to* begin it ; 
and therefore if a Leafe for Years, upon Non-pay-* 
ment of the Rent, were to be void, the Eftate is in 
the Leflbr without Entry, becaufe it began without 
folemnity en Pais: but if a Leafe for Life, upon Non- 
payment of Rent, were to be void, yet it cannot be 
• avoided without Entry j becaufe, " being an Eftate of 
11 Freehold" it began with Livery : but if the Con- 
dition of a Leafe for Years were, that upon Non-pay-* 
ment of Rent the Leflbr fhould re-enter, f • then" by 
the exprefc Words of the Contract there muft be an 
Entry. 

If A. enter on the Premifes u in B.'s Name, but 
i-.n.p. io*. " without any Authority or Command from B.\ but 

" afterwards, and before the Time when the Demi/0 # 
44 is laid, B. confents to A.'s Entry* fuch fubfequent* 
44 Confent is fufficient. * * ' . 



* Ratihabitio retro trabitur et Mandato gpjuiparatur. 

What 
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Wbatjball be confidered as an Entry, 

A Fine having been tevied, the Lefior of the skinn. 41*. 
Plaintiff proved that at the Gate of the Houfe in 
Qycftion he faid he was Heir of the Houfe and 
Land, and forbade him to pay more Rent to the. 



it 

" Defendant : but he did not enter into the Houfe 
" when he made the Demand : on which ic was agreed 



cc 



" that the Claim at thj Gate was not fufficient. Then 
it was proved that there was a Court before the 
Houfe, which belonged to it, and that though the 

" Claim was at the Gate, it was on the Land, and not 

" in the ftreet y and that was holden good without 

« Queftion, 

w In the tumultuous times of our Anceftors, when 
" private Arms were perpetually impofing filence on 
the public Law,, after monarchal Force, and then 
ariftocratic, had violated the peaceful Equality of 
•* our ancient Saxon Government, rules were eftabliiflied 
w neceflkry at that feafon, where Claim in fight of the 
f ' Land fhould be allowed in place of an aSlual Entry 
u prohibited by Force and Terror of Death. Thefe 
** continued in occafional praftice : v till about the time 
tt of the Reformation they gradually fell into Difufe, 
* and arc now theoretically exiftent." 

Title IV. 

General Obfervations on the Title of the Lessor of 

the Plaintiff. 

To treat now of fome particulars refpe&ing the 
Title of the Lejfor of the Plaintiff, 

And here we fliall not fpeak of all the Controver- 
fies relating to Title-, for that were an endlefs and 
confufed Work, and would draw in all the Doftrine of 
the Tenure under this Head : but here (hall be only 

men* 



Cf 

cc 
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mentioned the lefs Particularities of Title that generally 
efcape the other Places : apd u arc" therefore fit to be 
reduced hither by themfelves. 

If a Man iflfues an Elegit, and brings an Ejeftment 
to try his Title, he muft fhew his Elegit filed : for 
that Remedy is founded on the Choice of the Lands 
rather than of the Body of the Debtor ; and his Choice 
therefore muft appear of Record^ fince from that 
Choice he derives this fort of Execution. 

' If Leflfee, after Commencement of his Leafe, make 
a Leafe to another, or affign it over, the fecond Leflfee 
muft prove the PoffeJJion of the firft Leffee: other- 
wife he will fail in his Iffue : for without Pofleflioa 
the firft Leafe was a Cbofe in AElion not transferable 
over: and the Reafon of the Rule why, a Chofe m 
A&ion was not transferable was from Danger of Main- 
tenance of great Lords ; which was a very political 
Law, while the Tenures continued in a perpetual fubn 
ordination one under the other. 

If the Truftee of a Leafe be Leffor in Eje£lment % 
his Difclaimer *» Pais will avoid the Plaintiff's Title •, 
for no Man can have Right againft his own. difclaim-? 
ing of Right : and the only Remedy that cefiui que 

VJ n }!u. anfeIIV * /n ^ has is b y Bl11 in Equity* to punifh the corrupt 
ai\w.6i2~4- Conference of the Party who difclaimed a Right to the 

Land when he had taken the Truft and Charge of it 

upon him; 

6 Co. 29. b. " It feems to have been held that a" Parfon in EjeB- 

* l ' 2Z0 ' went muft prove Admifliop, Inftitution, and Induc- 
tion, his fubferibing the Articles, and declaring, a 
full and free Aflfent to the Common Prayer. 

For 



On Title, continued. +yg 

For the Plaintiff muft make out a good Title to 
himfelf : and therefore he muft not only prove that it 
was well filled at firft, but that it continued full till ' 
the time of the Adtion brought : for he muft deduce 
his Right down to the time of bringing the Action; ' 

and by the Statute, unlefs he fubferbe the Articles, 
and declare his Afient, the Living becomes ipfo faSo 
void without any fentence declaratory ; fo that, unlefs 
he proves the doing of the thing required, he doth 
not prove the Living full at the time of the Aftion, 
and fo makes no Title at all to himfelf. 

But " it was even then clear that" after ten or twenty 
Years Poffeffion the Clergy (hall not be put to the pre- 
cife Proof of thefe fubferiptions : for the long PofleP* 
fion is a Prefumption, unlefs the contrary be prov,ed ; 
and all things muft be fuppofed to be well done, unlefs 
within fome reafonable time called in Queftion. 

c< And now it is fettled that a Parfon need not prove Poweir.Mii- 

bank.< 

w his reading the Articles^ nor his fubferibing the De- »bi. r. s 5 i. 

Mic. 13CIII; 

" claration y &cc. however recent his Title, in the firft c « *• 
<c inftance: for that # the Prefumption always is that 
" every Man conforms to the Law till fomething ap- 
" pears to (hake it." 

But if the Parfon fhews Admiffion, Inftitution, and ftSidi %lu 
Induction, he need not (hew any Right in his Patron 
on the Ejeftment : for if he fill the Church, he hath ...^ 

a Title to the Glebe and Revenues againft all men : 
*nd the Right of the Patron muft be contended againft 
the Patron himfelf in a Quare impedit ; or, if the time 
\>e elapfed, in a Writ of Right of an Advowfon. 

A M« 
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Vttigh. 196—8. 
Latch. 62. 
Sid. 91. 
Keb. 368* 
Hob. 58* 



L.N. P. 102. 

Ld* Cullcn v. 

Rich. 

Mic. 14 G. II. 

K.B. 



£.«N«P, wi-4. 



Particular Points of Evidence occurring in Ejects 

MKNT. 

A Man may make a Lcafe pf Tythes to try his 
Title in EjeSltnent : but if a Man bring an Ejeftment 
of the Reftory t and give the taking of the Tythes in 
Evidence this will not maintain the Declaration : for 
this is no Eje&ment out of the Re&ory : for the 
Tytbe is an incorporeal Inheritance collateral to the 
Re&ory, and no Fared of it j for the Re&ory is the 
Church and Glebe, "of" which the Parfon by hia 
Iodu£tipn is fcifed \ and therefore they muft prove aa 
Entry into the Glebe in this Ejeftment ; for it con- 
tinues a Re&ory, though the Parfon had aliened all 
his Tythes during his Life. 

c< la EjeSment for Mines Evidence of being Lord 
" of the Manor is not fufficient, for it is necefiary ta 
« (hew an a<5tual Poffeffion of the Hereditament i» 
" Queftion ; for the fame reafon a Verdift in Trover for 

Lead dug out of a Mine is no Evidence. 



44 



Ct 



u Legitimacy frequently comes under Proof in this 
I flue of Ejeftment : and it is therefore proper to 

cc recollect what hath been before noticed concerning 

u Declarations of Parents, 



Doe 99 Dcmifjt 
of Freeland v. 
Burt. 

T.R. 701. 
£. 27 G. III. 



" On Ejeftment for a Cellar and Wine Vaults in 
iC IVeJIminfter* the Defendant claimed under a Leafe 
" from the Leflbr of the Plaintiff of certain Parts of 
" a Meffuage, fitaated oa the Weft Side of Swallow* 
" Jlreety defcribed to be one room on the ground floor, 
" a cellar thereunder, and a vault contiguous, and 
*' three rooms together with the ground of the fame, 

"and 



Cask; 4^ 

" and together with a piece of ground on the North 
* c fide, defcribing it. 

* c It was admitted that the Cellar and Vault in qnef- 
** tibn was under this kft defcribed piece of ground. 

"The Defendant refted his Title on this legal 
<c ground, that he who hath the foil hath the property 
" up to the Sky above and dowti to the Centre of the 
" Earth ; but the Leflbr of the Plaintiff offered £#/»- 
cc dence to Ihew that at the time of the Leafe, the 
" Cellar in queftion was in the occupation of another 
" Tenant, and that therefore it could not be the in- 
y tention of the parties that it (hould pafs by the 
cc Leafe to the Defendant. The Counfel for the De- 
* c fendant contended that the Plaintiff was ejlopped by 
f< his Deed from faying that the Cellar did not pafs. 
ic Buller Juftice thought the Evidence admijftile: the 
Ci Plaintiff had a Verdidt accordingly ; with liberty to 
" the Defendant to enter a Nonfuit^ if the Objection 
u were well founded. 

" And the Court was of opinion, that, considering 
<c the Nature of this property, and the circumftances 
cc of the Cafe, Evidence was rightly admitted to (hew 
" the ftate of the premifes at the time of the Leafe, 

« 

" and thus to rebut the prima facie prefumption : and 
" that parcel or not parcel of premifes demifed was 

u properly matter of Evidence. 

" The 



* Cujus eft folum ejus eft fufra ufque ad Cerium et infra ufqtte ad 
inferos. 






478 Whether Parcel of the Demise dr not is Matter of 

Evidence. ' 

Doe ontheDe- " The Leflbr of the Plaintiff brought an A&ion of 

mifc of Ellis v. ' 

sandham.T.R. "Ejectment to try the Validity of a Leafe under a 

e. 27 g. in, « Power to demife for 21 years* in pofiefiion, with 

' " the cuflomary, reftriftions, and fo that every fuch 

"Leafe (hould contain usual and reasonable 

"Covenants. In the Leafe, which was brought in 

queftion, was a Covenant* that if the buildings, or any 

fart thereof Jkould be blown down* or burnt by ligbt- 

* % ning or accidental fire, the Leflbr, . or the perfon who 

" Jhould then be in poffffion of the freehold and inheri- 

€C tance, Jhould rebuild, or. in default thereof the Lejfee 

"jhould be at liberty to quit the premifes, and be forthwith 

Cf dif charged from the payment of the yearly rent* 

" The Jury found this to be an unufual and un~ 
<c beard-of Covenant on the part of the Leflbr : and 
" the Court was accordingly of opinion that the 
** Leafe* by reafon of this Covenant, was, in its Cre- 
" ation, void. 



T. R. n. 758. 



T. R. n. 759* 



v. Doe oh De* In Ejeftment the Defendant (hall not give in Evl- 
towe v.Pegge. dence a former Mortgage or Conveyance made by him- 

felf : becaufe he cannot take advantage of one Con- 
tradt that he has made, thereby to deftroy another. 

cc Iq like manner a Truft (hall not be fet up againft 
Et fupra, t.'r» cc a p ar ty for whofe benefit it was intended, 

ibid. " Nor farther, fhall & Tenant under a Leafe, whofe 

u pojfejion is not meant to be 'disturbed, and who has 
" notice accordingly, fet up his Leafe as a Bar to a 

cc Recovery in Eje&ment. 

" Neither 



What Titles fhall not be fet up in Bar of an Eject- 47$ 

MENT. 

Ci Neither (hall a Mortgagor difclaim Title in pre- ibid. 
Cl judice of his Mortgagee, by fetting up a fuperior 
cc Title in a third perfon, though not derived from 
CK the Mortgagor : any more than a Tenant who has 
cc paid Rent, or otherwife afted as Tenant, (hall fet up 
*' a fuperior Title in a third perfon in bar of ia\ 4 Ejc&- 
" ment brought by his Lejfor. 

Title V. 
Of what an EjeEtment will not lie. 

" An EjeSment being a pofleflbry Aftion will not l. n. p. 99; 
cc lie for Things whereof the Sheriff cannot, deliver 
f * pofieftion. 

"Whatever creates * Dif continuance is a Bar to an Co * L ' 5*7- 
" EjeStment. 

* c Ejedrnent will not lie of an uncertain Quantity l. n. p. 109, 

? c or uncertain Species of Land : as of twenty Acre9 ,100*55. 

€C arable and pafiure without diftinguifhing ; or, of wrigh* aBd 

<c twenty Acres, more or lefs. c."b. 2G#I * 

" Yet an EjeStment for a Meffuage and Tenement ^ v i£ Cafc ' 
" has been held fufficient fo as not to be defeated by a vDoeonDemife 

* of Stewart r» 

4C Motion in Arreft of Judgement. Denton. 

M.260.111. 

T.R. xi* 

CHAPTER III. 

" In the two preceding Iffues the Evidence applies 
c< to the Title, or to the Pojfejfion 5 in the two fubje- 
<€ quent, to Adts injurious to tbt Right: though in the 
" one, the Title be admitted, and in the other the 
€€ general Poje$on be not denied, 

41 Of this we (hall begin with Waste, fince in its 
C€ extreme fenfe it is neareft to the two preceding In- 
juries, as it may render the poffeffion of no Value. 

Tit. 



« 



foo Wast*. 



Comm. IX* 
Clu iS. p. 2S1, 



i loft. S3* 



2 Lev. 3091 



T 1 1 l * IK 

'(Cy Wast*. 

*« Was*e A >ihe vMfiiUr negligent damaging of cor* 
u poreal hereditaments, to the prejudice of bim that baih 
*' the remainder or reverfion. 

" It may be committed not only by deftrudHon of 
" buildings, or damage done to the houfe itfelf, but 
!fi by removing or damaging what is permanently at- 
c< faclicd to the freehold. 

H It faay bfe committed not only by cutting down 
" of * Timber, but by doing any thing without law- 
4<c ful Authority, which prejudices their, Value or im- 
<c pairS thtw.growtb. 

(( It is an offence incurred by uffreafoaablt deftruc- 
tc 'tion in ponds, dove-cots, **tetrcns, thereby a 
^•futectent number is toot left to attend the inhe- 
u ritance. 



C( 

cc 

cc 
cc 



It may (though perhaps an improved ftate of 
Agriculture ^dirtiinilhes the probability of this com- 
plaint, and might foften the rigour of the conftruc- 
tion) be committed by changing arable into pafture; 

Hob ; 2 9 6. " or conv^rfcjy : as not only changing the courfe of 

huibandry but affeding the Evidence : which rea- 
foning has been extended to an alteration of an Edi- 
fice, eVcn though improved in Value 5 fo to open 

5 Re*. ia. u fa Land in feafch of Mines: though otherwife of 

digging for Mines already opened. 

2 « By 



tc 

CC 



What tofy be given in E vi d i tf c e generally. 48 1 

"By the Statute of Gloucefter, the Plaintiff in an L.N.p.ng« 
u A&ion of Wafte is to recover the Thing wafted, and 
cc treble Damages." 

If a Man brings an AfHon of Waste upon the s 00.119. 

a R. Abr. 681. 

general IJfue of Nullum fecit vallum, the Defendant *sid.a*9« 

# J Mod. 94. 

cannot give . in Evidence that the Houfes were re- !*▼• 309— n. 

... % Saund. 252-- 

paired, and the Wafte fet right before the A 61 ion 9 
brought : for this cenfejfes the Wafte, and avoids the 
Aftion, by (hewing that it is not lawful for the Plain- 
tiff to bring his A 61 ion where the Injury is already 
redrefled : and on the general Ijfue the Plaintiff denies 
originally" any Caufe of A6tion. 



3 Keb. 8. 
L. N, P. 120* 



cc 



So upon tbisIBhc the Defendant cannot give in Evi- « h.viii. i.b. 
dence a Licence to cue down Trees : for this is to con- 
fefs, and not to deny the doing of the Wafte. 

C1 So," if the Defendant cut Timber and lay it out « h.viii. i.* 

Doa, pi. 199. 
in Repairs, he cannot give that in Evidence on the co.Litt.283. 

^ ° a lnft. 145. 

general IJfue: for this Evidence "too" confeffes and 
avoids the Declaration : it admits the Faft> but brings 
thofe circumftances in which lhew the Fad may be 
lawfully done : and thefe for Reafons " before ex- 
M plained" ought to be offered to the Court : and 
4C therefore all thefc Matters, in fo far as they may 
" juftify," he ought to plead fpecially. 

But the Defendant, " upon the general IJfue" may „ h.viii. i.&. 

t- • * ** 1 • i_ • /» Co. Litt. 283.1. 

give in Evidence * c any thing that proves it not wafte : w. joncs, 240. 

I i " as," 



481 Continued — Infignificant Damages mil not fuppirt the 

IJfue. 

M as," that his Houfc was ruinous at the time of the 
Leafe made : that it fell by the Wind or by Temped : 
becaufe this Deftru&ion arifes, in the firft Cafe, by the 
M of the Plaintiff, and in the laft by the Aft of 
v. fopr* GOD j and therefore it was no Wajte at all : and when 

the Defendant proves there is no Wafa he falfifies the 
Declaration ; which is proper for the general I flue. 

So "at Common Law" the Defendant "might 
" have" given ip Evidence that the Houfe was burnt 
by Accident^ " without Negligence of the Defendant 1" 
for this Aft of GOD is no Wafit % " where" it cannot 
be fuppofed within the Party's power to prevent. 

6 A. 031. " But now by Statute a Tenant is. not liable to an 

" A&ion of fVaftey in cafe the Houfe which he occu- 
c< pics be deftroyed by Fire, through his Negligence. 

€C It will not be a Defence that a ftranger did the 
w Wafte : for the Defendant may recover over againft 
• € the ftranger. 

" For extremely petit* Damages the Plaintiff fhaft not 
" recover : otherwife an inlet would be opened to cx- 
" ceedingly vexatious fuits. 

" In what has lately been faid, fome difficulties may 
•• at firft prefent themfelves to the Student : and as 



• It is in this meaning that, De minimis non curat L$x. 

" the 



Grounds of tbiDiftinflion where the Defendant muft 4*3 • 

plead fpeciallj. 

* 

" the Explanation of the point which may occafion 
" them, illuftrates a leading Principle of Law very 
" ex ten five in Pra&ice, this will be a proper oppor- 
" tunity of enabling him to fatisfy himfelf. 

" He may think the Reafon not clear, or the Boun- 

* 

" daries not readily afcertainable, in thofe inftances 
41 where we have faid the Defendant cannot plead 
" generally^ compared with thofe where we have ftatcd 
" that be may. He may fuppofe that in the inftancc 
"of cutting the Timber for Repairs, or by Licence \ 
" from the Landlord," the Evidence falfifies the De- 
claration : inafmuch as it proves that the cutting of 
the Timber is not to the Disherifon of the Leffor ; 
and fo ic may be given in Evidence on the general 
IJue. 

I 

J 

« 

" But the Anfwer is this :" if you admit any Faft, 
you allow all the Confcquences of that Fad): : now 
when the Defendant's own Evidence does atteft the 
cutting of the Trees, he muft allow the confequences 
of that Faft when it is to the Leffor's Difinheritance : 
for on the Iflue nothing but the Truth of the Fa& in 
the Declaration can be called in Queftion ; you can- 
not therefore on this Iffue allow tho Truth of the 
Fa&, and yet offer it to the Jury, denying all the Con- 
fequences of Law attendant upon the Fadl : for that 
is improper for the Jury, who are not Judges of the 
Law, and therefore muft be offered to the Court, 
who arc. 

I i 2 " Now 



484 Mere Waste contradiflinguijhed from Destruction 

cc Now where the. Defence refults from the general 
cc Nature of the Fa&s, it may be given in Evidence 
" on the general Iffue ; but where the Fadt in itfelf 
" would fall within the charge of the Declaration, and 
" is exempted from it by particular circumstances, 
"there, in civil Cafes, it muft be pleaded fcparately ; 
" but in criminal, the Defendant (hall avail himfelf of 
5 C whatever makes for his Juftification, by giving it 
c< in Evidence under the general Iffue. 



Tar. 2. 

DijlinRion between Wast e and Destruction. 

" In Equity there has been a Diftindion for a con- 
c< fiderable time cftablifhed between Waste and Db- 
fc ST ruction. 

v. Cafes cited cc And thus where A. on the Marriage of his 
t R n Vut Dor ' "eldeft fon, in Confideration of 10,000/. Portion, 
infra. cc f c ttled Raby C a file on himfelf for Life, without Im- 

V. Charlcton * 9 n -n • i i • j- r * -s- 

v. charlcton. cc peaebment of Jvafle \ Remainder on his ion for Life ; 

v. c'tianf 1 " u Remainder to the firft and other fons in Tail ; and 

» 

5Bac.Abr. - "after, on Difpleafure againft his fon, fuddenly fet to 
49,4 " work 200 Men, who dripped the Caftle of the Lead, 

" Iron, Glafs, Doors, and Boards, to the Value of 
3000 /. the fon filed a Bill ; and the Court granted 
an Injunftion: not only to (lay Wafie: but with a 
Decree to repair the Damage done : and a Commif- 
" lion iflucd accordingly. 

" They afterwards applied this Protefiion to an 
cc Avenue leading to an Houfe : and then to Trees, 
" not compofmg an Avenue, but which contributed to 
" the ornament and lhelter of the Houfe : and the 
Cl Courts of Law will apply the Principle of this Di- 
<( ftinttion where Cafes that are within it come before 
" them. 

ccjf 



cc 

€€ 
CC 



Where Case only Jhatt be brought*— Trespass,— 485 

Claufum fregit, 

Far. 3. 
Where Case only lies. 
"If a Leafe be made, excepting the Woods and x-n.p. 119. 
cc Timber, Wafte will not lie againft the Lejfee for cut- " ./ 

c< ting them down : but an A&ion on the Cafe will. 
c< And fo if Tenant at Will cut down Timber : the 
•* Owner fhall not have Wajle: but he may recover a 
V Compenfation by A&ion on the Cafe, 

CHAPTER V. 

TRESPASS, 

Clausum fregit. 

€C Tr e sp ass by breaking and entering the Clofe of an- Comm. 111. 
" other is committed where a Man cntereth another's Ct ,a# p * a ° 9 ' 
* € Ground without lawful Authority", 

» Title II. 
On the Iffue Not Guilty in Trefpafs. 

We will confider what Evidence muft, may, or may 
not be given on the part of the Plaintiff., 

Secondly, what Evidence may or may not be given on 
the part of the Defendant. 

First, what Evidence may be given by the Plain- 
tiff to prove his Declaration. 



If a Man declares in Trefpafs, and afligns the Tref- Cro.ja. 113,4. 
pafs in an Acre of Land, thus butted and bounded, No?,' 125." 
and gives Evidence of a Trefpafs in half that Acre, r0WD ' a, °* 



it -is fufficient: for fince he proves the Damage 
within the Bounds alleged in the Declaration, he 
proves " all that is ncceffary in that srefpeft :" for a 
Trefpafs in any part of the Acre is a Trefpafs in the 
[ Acre, and fo anfwers the Declaration : in as much as 

Ii 3 in 



486 Evidence maintaining the Declaration in Tr. cl. fr« * 

in thefe Allegations Damages only arc to be reco- 
vered, and he has fufficiently proved Damage, which 
ought to be rcdreffed. 

cr«.jji. 183, 4. But if a Man declares in an EjeMment for an Acre 

Yclv. 114. 

thus bounded, and proves Title to but half, this -is 
not fgfiicient, unlcfs he diftinguMhes the Premifes : 
nor can any Execution be had by Delivery of Poffef- 
fion of Part, unlefs that Part be afceftained ; for one 
part of an Acre may be much better and more fruit- 
ful than another. 

Cro. ja. 1S4. ^ there be two Tenants in common, and one brings 

an Aftion without the other, the Defendant cannot 
take advantage of this upon the general IJfue 5 but he 

a'str. 820. ought to have pleaded it in Abatement : for when the 

Plaintiff proves that be had the Pofleffion of the Soil, 
and that there was a violation of that Pofleffion by the 
Trefpafs qf the Defendant, he proves his Declaration ; 
for the manner of having or poffeffing is not called in 
queftion in the Declaration y whether he had it with 
another, or by himfclf alone, it is ftill Claufum ejus ; 
and if violated by the Defendant, the Plaintiff is to 
be redreffed : and it is not incumbent on him to prove 
more than what he has alleged \ that .the Ciofe or Field 
was his own, and that a Trefpafs was there committed 
by the Defendant : and this is not like the Cafe in £/&?- 

era. ja. 1S4. m nt % where a Min declares of a fole Demife, and 

gives in Evidence the Demife of Tenants in common \ 
for there the Plaintiff does not prove the "Title thatJie 

m 

has alleged in his Declaration, and fo fails ia his Evi- 
dence; 



Evidence necefatyfor the Plaintiff in Tr. cl. fr. 487 

dence ; but where one Tenant in common brings 7nj£ 
pafs 3 he doth not bring his Writ in the manner the 
Law requires, for fince each, hath an undivided pro* 
perty in grofs, both fhould have brought their Adtion 
of Tre/pafs for the Damage to it 5 andjf the Writ bt 
not brought in the manner the Law reguires it, the 
Defendant ma/ plead it in Abatement* 

But if there be two Tenants in common* and one % Uo% 8 , ^ 
brings an Adtion againft the other, they may take ad- 
vantage of this on the general IJfue. As in Trefpafs^ 
and Not guilty pleaded : — the Defendant gives in Evi- 
dence that Bromley was feifed in Fee, and let the Pre- 
mifes to the Plaintiff and one A. who affigned the 
fame to 5. 'by whofe Commandment the Defendant 
entered : and this was allowed to be good Evidence for 
the Defendant on (he general IJfue : for this difproves 
the Fad alleged in the Declaration ; for by this it 
appears be did not vioUte the property of the Plain* 
tiff; he did not enter into a Clofe that was bis alone, 
but his own Clofe. 

If a Man declares of Trefpafs in a- certain Place, Gou | dft# IH . 
dbutting on a certain Mill, in the Tenure of J. S. if J; * b a r ; 677 "' 
ct he" does opt prove his Abuttals, he is gone : and be- 
caufe he could not prove that the Mill was in the Te- 
nure of J. S. the Jury, being at Bar, was difcharged 5 
for he fails in his Proof, becaufe he doth hot prove ic 
to be the Clofe diftinguifhed and defcribed in the De- 
claration: and fo'it doth not appear there was any 
Trefpafs in the Clofe he has defcribed. 

I i 4 U 



48 8 Evidenc for the Plaintiff ; 

Par. 2, 
Time, 

If a Man be faid to afifume the 4th of May, and 
he be then proved to be dead, and the party be proved 
to a flu me another Day, it fufficeth. But if a Man 
bring Trefpaf* again ft another, and lay it to be done 
the 4th of May, and the party is proved to be dead, 
this difcharges the Adion, for a perfonal Aftion that 
complains of a Wrong done dies with the Perfon *, 
1 
C0.LUt.2S3. a. "B ut where the Party continues in Life," ifTref- 

Cro. Car. 228, ^ ^^ d<)nc ^ ^ q{ m ^ ^ ^ p^ jfe^ 

*i. 3. r# °' the fame to be done the 5 th of May or the ift of May % 

2 Sid, 308* - 

when no Trefpafs was done, yet if upon the Evidence 
the Trefpafs was done before the Aftion brought, it is 
fufficient : for the Time of the Injury is no more a 
material part of * c an" Injury than it is of a Contrail \ 
and therefore whether there is an Injury done or not is 
the Queftion, and not when it is done : but if there 
was no Injury done at the time of the Aftion brought, 
then had the Plaintiff no Caufe of Complaint ; and 
fo the Aftion was wholly groundlefs; 

13 Co. 21,2. If a Man recovers in an erroneous Judgement, and 

Trefpafs be committed by a ftranger on th* Land, and 
after the Judgement is reverfed by Error, yet in Tref- 
pafs brought by the Reepverer, he (hall give this whole 
Matter in Evidence, and maintain his Declaration: 
for though the Writ of Error deftroys the Judge- 



* dftio ferfonalii Injuriarum moritur cum fer/ond. 

ment 

* k 



Trefpafs iy Servant or Agent < 489 

Par. 3. 
Fixtures. 

ment between the parties by Relation and FiSion of 
Law to advance the Right, yet that Fi&ion of Law 
fhall not be fet up to encourage Wrong and difcharge 
the Trefpajfer : for the whole Profits are recovered by 
the Plaintiff in the Writ of Error againft the Party 
that recovered in the Judgement 5 and therefore it is 
fit he Ihould punifh all Trefpajfers. 

Par. 4. 
frefpa/s iy Servant of another. 

Upon frefpafs brought againft A. ' on Evidence that ctyt»a 31, 
the Hogs of B. were kept in the Defendant's Yard 
(adjoining to the Land of the Plaintiff) by the fer- 
vant of B. it was allowed that this Evidence did . 

maintain the Declaration againft A % 

So in Trefpafs againft A. Evidence given of Agift^ 
ment of Beafts taken into the Land of A, allowed to # J '* 
maintain the Declaration againft A. 

For A. in thefe Cafes had a fpecial Property in the 
Beafts ; and it is by Reafon of that Property the Tref- 
pafs is committed ; and therefore he is juftly anfwer- 
able for it : for had not the Beafts been taken into 
** his 9 * Ground, they had never broken into the Ground 
jidjoining, 

Par. 5, 

Fixtures. 

In Trefpafs for taking down z»Pew y the Evidence 
was that the Pew was fattened to the Pillar of the 
Church with 1 Chain \ this is no good Evidence to 

provo 



49<> 



Trefpafs ab initio by Relation. 



V. Woo©*a 
Iks. B. II, 
Cb. 6. p. 33, 
1*. N. P. 34. 



T. R. 430. 



C©mm. SI* 

213. 

Finch L.47. 

Cro Ja. 148. 

% R. Abr. 561, 

t Rep. 147* 



Oxley v. Watts. 
M. 26 G. III. 
T.R. 12. 



yj G. II. c. 19. 

Coram. 15. 



T. R. 4S0. 
a R. Abr. 
Trefpafs. G. 6. 



prove the Declaration : otherwife it is if it had been 
fixed to the Pillar. by a Nail : for in the one Cafe it is 
not fixed to the Freehold ; but in the other it is : for 
whatever is fixed to a Church or Houfe is reckoned 
part of the Church or Houfe in which it is fixed * 
for the Church is an Houfe which confifts in its Frame 
and Building of feveral diftinft Materials fixed one in 
another ; whatever therefore is fixed to the Church or 
Houfe is a part of it ; but if it be fixed to another 
thing that is fixed to the Church or Houfe, it may 
then belong to another; for not being immediately 
fixed to the Frame of the Houfe or Church, it cfennot 
* be reckoned part of it, 

" It is faid th&t Trefpafs will not lie for entering a 

* Pew ; becaufe the party has not the exclufive pof- 
" feffion ; the pofifeffion of the Church being in the 

* Par/on. 

Par. 6. 

» 

Trefpafs retrofpeftivtt 

c « Where the original taking is lawful, yet by the 
" fubfequent unlawful Ufe of the thing taken, the 
c< party may become a Trefpaffer ab initio : as if a 
€ * man come into an inn> and will not go out in reafon* 
M able time : otherwife for mere non-feafance, as in not 
w paying for the Wine, for which the Landlord may 
w have Debt or Affumpftt againft him. 

"And on this principle it was determined that Tref- 
c * P*fi lay againft the Bailiff of the Lord of a Manor 
cc for working an EJlray> agreeable to the old Autho- 
" rity in Point on this Cafe. 

" But by Statute a Diftrainor for Rent (hall nor, on 
44 account of irregularity in taking the Diftrefs, be a 
u Trcfpaffcr ab initio. 

" So» Officers of Jujtiee doing their Duty fliall not, 

on account of a foWequent unlawful Aft, be Tref* 

pajfirs by Relation. 

In 



cc 



ct 



frefpafs, et alia enormia, whir* and why Allowed* 49 1 



Par. 7. 
- Trejpafs with Aggravation ex turpi Causa. 

In Tre^ass, £>uare Claufum et Domum fregit et «sid. »s$ # 
jff* enormia ei intulit y upon Evidence it appeared that cro'jJ^i. 
an Injury was offered, to the Plaintiff's Daughter : and 
it was allowed that any Matter that arofe ex turpi Cdusd 
might be given in Evidence upon the general Decla- 
ration of alia enormia ei intulit : but <c that" any other 
Matter, that doth not arife ex turpi Causd, could not be 
given in Evidence an the general Declaration of alia 
enormia ei intulit, but it ought to have been exprefsiy 
fet forth in the Declaration* or elfe nothing could be 
given in Evidence thereunto relating ; for it doth not 
feem to agree with Modefty to exprefs (he Manner of 
any indecent Commerce ; but all fuch Things muft be 
more properly ** concealed" tinder general Words, 
and therefore may be fitly given in Evidence on the 
alia enormia ei intulit % 



<c Yet in reality the Chaftity of the Law does not 
" oonfift in the Nicety of Terms, but in plainnefs of 
5' Expreliion and Purity of Intent, It is not there- 
" fore from a Refinement of Delicacy that this oblique 
" Mode of Aftion .is introduced. The true Reafon 
" feems to be, that the Father might have a Remedy, 
f c as far as the Injury was capable of any : and it is 
ct permitted in this; Form, there not being a fpecifie 
" Afticn adapted to his Rcdrefs. And the Rule ap- 
<€ p$a*$ rightly ftated,;:that if the principal or fpecifie 
" Charge will bear an Adion, you may give any 
" thing in Evidence in Aggravation of Damages that 
*♦ will not. bear an Aftion of itfelf." 



L.N. P. 89. 



Secondly, 



49* Evidence for the Defendant on Tr* cl. fr f 

Title III. 

Secondly, Evidence of Not guilty for the De-» 
fcndant in Trefpafs. 

The Defendant may prevail in this Iffuc, 

firjt % by making Title to the hand\ 

Par. a. • . 
0/ Interefts furviving *//*r 2^*/« determined. 
s c*. n6. Secondly, by making Title to the Pro//* of the 

Gouldflj. 1S9, • t /• 

j* Land, when he hath no Title to the Land: for this 

alfo falfifies the Declaration ; for hereby the Defendant 
did not beat down the Plaintiff's Corn, but entered to 
% lake his own : and if the Defendant proves the Corn 
to be his own, the taking of it is no Manner of 
Trefpafs to the Plaintiff; and fo the Defendant hath 
difproved the Faft laid in the Declaration* 

Now the general Rule is, that where a Man hath 
an uncertain Intereft, and fows the Land, and his 
Eft ate determines y yet he hath a Title to the Corn that 
he hath fown on the Land, though the property of 
the Land is altered* 

And this upon thefe three Reafons, , 

Firft, becaufe it is a public Benefit that the Lands 
fhould be fowh and cultivated, and all things that 
tend to Plenty and Encreafe ought to have the utter- 
mod: fecurity that the Law can give : hence it is fit 
that they fhould fuppofe a property in the Corn diftintt 
from that in the foil, and that this property fhould be 
at the entire Difpofal of the Owner, diftinft and fepa- 
rate from the Land 5 that all Encouragement poffible 

might 



Of tnterefis refitting from EJlates determined. 49 J 

might be given to Tillage, and that no Man might 
decline Cultivation under Fear left the Profits Ihould 
be fwallowed by any perfon that he difliked. 



Par. 3. 

* 

Principles of Property and Subordinate Grounds. 

4 

9 

Secondly, when any perfon hath fown, he hath 
gained a fpecial property, in the Corn by his Labour and 
lnduftry\ and therefore, though his Property in the 
foil changes, yet the Property of his Labour remains : 
and this arifes from the natural Confideration of Pro- 
perty 9 which was at firft derived from Labour : for a 
Man's own A&ions, " and their EfFe&s," are moft 
properly his own, and from thence all Ownerfhip be- Lock <* c*« 
gins : for the very Value of the Soil is not more (" nor b. ix. ch. v. 
•• even in the moil fruitful Countries in any degree fo 
much") from the foil itfelf than from the Labour and 
Induftry that men have employed in their Cultivation : 
which will very plainly appear by confidering the 
Difference between that in England and the Weft 
Indies. * 



" And befides the Value which Tillage would of 
" itfelf give to the natural Produce of the Soil," Corn 
dill adds a farther Value to the Land, furmounting 
the Value of a natural Prod u ft from cultivated foil as 
that doth the Produft of Wafte and barren Soil. 



• In the Annals of Agri- the difadvantage of Cultivation 
culture, /• 93, Vol. VIII, a by Slaves. And tie effeS of In- 
general Idea is given of the fro- duftry under the favorable cir* 
duce of free Labour in England, cumftances in which its influ- 
contra/led with that of Jlavijh ence is exerted without the im- 
Labour in the Weft Indies. The pediments of Terror and Defpon- 
Balance appears to be very great ', dency, is Jbrwnto be great indeed* 
perhaps eight or ten to one to 

it 



49* Different Grounds cf Pnperty fuhtrdtnatt h (be general 

Principle. 

It follows that there ought to be another Property 
in the Com diftinft from that of the Land, in as much 
as there is a Labour in acquiring and (owing the Corn 
diftindt from the Labour whereby the Land was at firft 

» 

occupied and gotten : alfo there is a diftinft Charge in 
fowing the Corn from the Money whereby the Land 
was purchafed. cc And from all thefe" the Law, fol- 
lowing Nature, doth ereft a diftinft Property in the 
Corn different from the foil. 

There is « farther" a Property in the Corn diftinft 
from the foil before the Corn is committed to the Earth : 
and that Property is not loft by fowing in a Man's 
own foil j " own, cither abfolutely or by Hire :" for 
I cannot lofe the property of what is my own by put- 
ting it in a Place which is my own alfo. But if I fow 

my Corn, " without any Right by Contract," in an- 
other Man's Soil, it ceafes to be mine: in as much as 
I fet it in the Place of the natural Produft of his foil* 
and therefore it mud belong to the Owner as the natu- 
ral Produft of the foil did : and were it otherwife, men 
would break in upon other People's Grounds, and fow 
them, and keep men out from the DifpoCal of their 
own Eftates, and thereby they would raife a Property 
to themfelves from another's Eftate, and put the Owner 
to the trouble of controverting it. 



€1 
CC 



And according to the Nature of the Seed com- 
mitted to the Ground, the produce is regarded as 
c< perfoml j or as real> and appertaining to the Inhe- 

c< riunce. 

2 " Thus, 
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timed. 

Par. 4. 

Interejts furvive not where Ejtate determined by the Aft 

of the Holder. 

"Thus," becaufe a Man ex f efts a yearly return of 
the Corn he lows, it is reckoned part of his perfonal 
Eftate, as the Corn icfelf was before it was fown. But 
otherwife of Timber Trees planted : for they muft be 
fuppofed annexed to the foil, fince they were planted 
with the Profpeft that they could not come to their 
€c full Ufe and Perfection" till many Generations after- 
wards. 

If Tenant for Life fows the Land, and dies, his Co. L-itt. 55. b. 
Executors (hall have the Corn> and they may take it i^br!%e, 7 . 
from off the Ground of him in Remainder: and if »Buw. 213. 
Trefpafs be brought, there is good Evidence to dif- 
charge the Defendant " on" Not guilty. 

So it is if Tenant at Will fows the Land, and the Co. utt. «. 
Leffor determines his Will. 

But if Tenant at Will determine the Will by any 
A£t of his own, he (hall not have the Corn fown : 
for when he determines his Will, the Intereft is in an- 
other, and therefore he can no more reap the Increafe 
of his Corn than if he had fown in another Man's 
Ground ; the Corn growing in the mean time hinder- 
ing the Owner from all natural Increafe : and therefore r. Abr. 717. 
to determine the Will is to relinquifh the Corn ; for to 
leave the Land is to leave the Profits of it. 

So if Femme Copyholder have Land durante viduitate, ibia. 726. 
and marry, the Hulbaod Ihall not have the Com, but c^EiirfJo, 
the Lord : becaufe by her own Will (he has determined Moor 39 * 
the Eftate; 

But 



4$£ Intereft furtfoes where the Ejiate is determined without 

Crime, or inevitably* 

Par. 5, 
Intereft fori) foes on Eftate involuntarily determined. 
sinft. si. But if the Eftate be determined by a compulfory, and 

Co. Liu. 55. J IT J J* 

5 Co - II6 - not by a voluntary Aft, there the Property of the 

Corn doth not alter and go to him that hath the In- 
tereft in the Land : for the Law is, and ought to be, 
fo tender of every Man's property, that he (hall not 
be reckoned to part with it without a plain Aft of his 

own Will : and confequently the Perfon who had the 
property in the Corn (hall not be fuppofed to quit it, 
unlefs he do fome Aft whereby he voluntarily deter- 
mines his own Eftate in the Land, and thereby part* 
with <c the Profits." 

Therefore if a Leafe be made to Baron and Femme 

5 Co. 116. , 

coidf. J90. during the Coverture, and they be divorced Caus&pra- 
*.Abr. 726. contractus,* yet (hall the Baron have the Corn fownj 

becaufethe Marriage determines by Compulfion. 

„ So if the Tenant at Will be outlawed, this deter- 

5 Co. 116. 

coidf. 190. m ines the Will, becaufe he hath forfeited all Contrafts : 

but this being by Compulfion, the property of the 

Corn doth not go to the Lefibr, but to the King, to 

whom all his Chattels are forfeited. 

But 

* This feems reajonable, if the two Statutes : the latter of which 

Precontract" were by the Wife, the appears, as to this particular, to 

Hujband not being privy to it ; revive the precedent Statute ; 

otberwife, . if by the Hujband, whereby Consummation was ne- 

uhe Law of Precontradls, as ceffary to be proved in order to 

32 H. VIII. rendering void afubfequent Mar- maintain the dij ability ex causa 

c. 38. and riage, feems now reduced to cer- praecontra&us for the avoidance 

Vide Conun?il tain con fi ne * an * reasonable Li- of a fab fervent Marriage. 

c. 15. ' mtsbythe concurrent Operation of 
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But if a Leafe were made till the Tenant did wafte 9 5 Co - «*•* 
and the Tenant doth wajte y he (hall not afterwards have r. Abr. 7 »6. 
the Corn (own : for here he determines his Leafe by a 
voluntary Aft of his own. 

If a Man makes a Leafe at Will, and the Lejfor be 5C0. 116. 
outlawed^ whereby the , Will is determined, yet (hall 
the Lejfee have the Corn fown, and not the King : for 
here was no A& of the Leffee to determine the Will, 
or to alter the property. 

If Tenant for Life or at Will forfeit or break a Con- £ ou, i f ;. ,8 9* 

Cro. Ehz. 409* 

dition, they (hall not have the Corn fown : for this is a R. Abr. 726. 
voluntary A6t within their own power. 

But if a Woman, who hath an Eftate during Viduitj % 
make a Leafe for Years, and the Leflce fow the Land, 
and then the Woman marries, yet (hall the Lejfee have 
the Corn : for the Ad of the Leflbr, after the Leafe 
made, cannot alter the property of the Leffee \ for a 
man's property, once lawfully veiled in him, cannot be 
devefted out of him by the Ad: of another. 

It feems alfo in Common Law, that if Tenant in *in<t. 80. 
Dower die, her Executors (hould have the Corn : for 
the Statute of Merton, which gives the power to devife 
it, was only made in Affirmance of the Common Law. 

If a Man die, leaving Ifiue a Daughter, his Wife 
being privement enfiente * of a Son, and the Daughter 
enters and fows the Land, and then a Son is born, foe 
(ball have the Corn. 

If the Hufband fows the Land of his Wife, and the Co. Litt, 51. 
Wife dies, he (hall have the Profits, 



* According to the old Or- fonable and right Judgement ab- 

tbographj of Lifiw French, for folutely, but for that which is 

enceinte : I fay Qrtbografhy in the eftablifhed in a particular fyftem 

technical, not the proper, im- to be received ai reafonable, 

port : as Orthodoxy, not for rea- right, and true. 

Kk If 
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If Hufband and Wife arc Joint Tenants, and the 
Hufband fows the Land, and dies, the Corn (hall go 
to the Executor of the Hulband : for this Land is not 
cultivated by a joint ftock ; but is wholly the Corn of 
the Hufband ; which property fecms not to be loft by 
committing it to their joint poffeffion any more than if 
it had been fown in the Land of the Wife only. 

R. Abr. 7»7. If a Woman, feifed in Fee or for Life, fows the 

Land, land takes an Hufband, and he dies before the 
feverance, the Wife fhall have the Profits, and not 
the. Executors of the Hufband : for the Corn com- 
mitted to the Ground is a Chattel real that is annexed 
and belonging to the Freehold, and not a Chattel 
perfonal annexed to and transferred <c with the perfon :" 
and therefore, without the Hufband's Difpofition of 
it during his Life, it belongs to the Wife, and not to 
the Hufband. 

Br»a. *6. If Baron fows the Land, and dies before feverance, 

r. 7 » 7 . ^ ^.^ ^jj ^ ave ^ c ifoj p art Q £ t |^ L anc j f 

fown for her Dower ; for if a^ Man hath all Corn Land, 
{he (hall not flay for her fubfiftence a whole Year till 
the Corn be removed : and from hence it was doubted 
at Common Law, if the Widow fowed the Land 
whereof fhe was endowed, whether her Executors or 
the Heir fhould have the Corn fown. 

If a Man feifed in Fee fow Copyhold Lands, and 
furrender them to the Ufe of his Wife, and die before 
the feverance, it feems that the Wife fhall have the 
Corn, and not the Executors of the Hufband : for 
this is a Difpofition of the Corn j that being appurtenant 
a to 



Inter efts furviving in other particular Eftates. 499 

to the Land ; and fince the Hufband hath difpofcd of > 
it during his Life, it cannot go to his Executors. 

If Tenant by Statute Merchant fows the Ground, co.Lkt.55. 
and after is fatisfied by fome cafual profit, yet he (hall * r ' 1%1% 

have the Corn. 

If a Man fows his Ground, and dies before feve- Hob. 131. 
ranee, the Corn goes to the Executors, and not to 

the Heir. 

* 

If A. feifed in Fee of Land, fows it, and then Hob. 131. 

R, Abr, 7i7i 

conveys to B. for Life, the Remainder to £ for Life, / 
and B. dies before the Corn is reaped, C. (hall have it, 
and not the Executors of B. for B. had not the pro- 
perty of this Corn from his own Charge and Induftry, 
but merely by the Donation of A. ; the Corn appertain- 
ing to the Land that was given : and for the fame 
reafon, and by force of the fame donation that B. had 
his Corn, C. is to have it after the Death of Bi 

But why doth the Corn pafs to the Donee, as apper- 
taining to they*//, when the property of the foil alters 9 
and yet (hall not defcend to the Heir, as appertaining 
to the foil, when the property of the foil remains in 
the firft Owner ? 

Every Man's Donation being taken moft ftrongly 
againft himfelf, (hall pafs not only the Land itfelf but 
the Chattels which belong to the Land : but no Chat- 
tels can defcend to the Heir 5 they go to the Executor. 
Why this is accounted a Chattel, we have lheftrn 
already. 

K k a A. feifed 



500 Other Diverfuics refpetting Interefis dependant upon 

EJiates determined. 

winch, si. A. feifed in Fee, fows the Land, and devifes it to 5. 

for Life, Remainder to C. B. (hall have the Corn fown, 
and not the Executors of A. for S. the Devifee, in 
relation to the Chattels belonging to the Land, is put 
in the place of the Executors by the Words of the 
Will: but if -B. dies before feverance, C. (hall 
have it. 

Tenant for Life, Remainder in Fee :— Tenant for 
Life lets out the Land for Years ; Leffee for Years is 
01$ ed> and Tenant for Life dijfeifed, and the Diffeizor 
lets the Land for Years, the Leffee of the Diffeizor 
fows it, and Tenant for Life dies. The Leffee of the 
Diffeizor (hall have that Crop fown : and not the Re- 
mainderman : for the " Leffee" of the Diffeizor has 
Right to the Profits of the Land that he hath fown 
againft any perfon but him who had Right to the Land 
itfelf: and that was the Leffee of Tenant for Life; 
and he fhould recover againft the Leffee of the Dif- 
feizor all the Profits that he made of the Lands : and 
therefore the Remainderman cannot recover any part 
of it ; for then the Leffee of the Diffeizor (hould be 
doubly charged. 

H.k. 13*. If A. feifed in Fee, fows Lands, and gives it to 5. 

for Life, Remainder to C. for Life, and they both die 
before feverance, it (hall go to A. for when the Force 
of the Donation ceafes, the property returns where 
it was. 

r. Abr. 7 *s. If Tenant for Life fows any Grain, or Roots of 

annual Profit, they go to his Executors t and not to 
him in Remainder : " for the Rcafon already given." 

If 



% 



Co. Litt. 55. 



What muft befpecially pleaded. joi 

If he incrcafcs the natural Produtt, either by trench- 
ing or by lowing of hay feed, this (hall go to him in 
Remainder : for his Executors have no Property in the 
natural Produd ; and Improvement is undiftinguilh- 
able from the natural Produft. 

But Hops reared on ancient flocks fliall go to the Exe- 
cutor of Tenant for Life, and not to the Remainder- 
man : for the Poles, the Hills, and the Dung, whereby 
the Produdl is made, are the proper Chattels of Tenant Cro. car. 515. 

r r ' Co. Litt. 55; 

for Life : otherwife of Garden Roots, which cannot 
be taken up without digging the foil of the Heir. 

" It feemeth that Roots, nay even Trees belonging 
" to *a Gardener* who raifes plants for fale (provided 
cc they are removeable without deftru&ion to their 
c< growth) fliall go to the Executor* and not to the Heir. 
Ci For to him, by the Nature of his life and Intcreft in 
4C them, they are pet -final property ; they being h\s Stock 
u in Trade, and not raifed to (land for a continuance." 

Whoever hath the property of the Corn may give it 
in Evidence on Not guilty : or may maintain *Tref- p '^"/ 46, 
pafs % quare Ciaufum f regit \ for to that purpofe the foil 
is his. 

What muft be /penally pleaded. 

Title IV. 

Licence. 

Upon Not guilty in Trefpafs the Defendant cannot Bro. General 

give a Licence in Evidence : for this fuppofes the A£t 

to be done, and juftifies its Lawfulnefs\ and all fuch 

Matters ought fir ft to be exhibited to the Court to 

judge. 

Kk 3 In 
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502 What tnuft befpecially pleaded. — Right of Way. 

In Trcfpafs on Not guilty the Defendant cannot give 
in Evidence that he came into the Plaintiff's Clofe to 
take his own Horfe; but this ought to have been 
pleaded : and on fuch a Plea, that the Defendant 
came to take his own Horfe, the Evidence was, that 
the Plaintiff, as Lady of the Manor, took the De- 
fendant's Horfe as an EJlray, and that the Defendant 
took him away, after he had been cried and marked, 
without paying for his Meat : and it was ruled, that 
this taking was well enough, and the Plaintiff has 
an A&ion on the Cafe for his Meat : for the property, 
of the Horfe is ftill in the Defendant till the Year and 
Day are pad ; and when a Man hath property, it is 
lawful for him to take it, for the very Notion of Pro- 
perty is Right to poflefs and ufe the thing which he 
claims. 

Par< z. 
Right of Way. 

In Trefpafs, the Defendant cannot give in Evidence 
a Right to a Way ; but he ought to have pleaded it : 
and if, after pleading, he fhewtf in Evidence a Right 
to the Way, by Grant over the Plaintiff's Ground 
from fuch a Place to fuch a Place, though the De- 
fendant afterwards purchafes more Ground, whereby 
he makes a farther Ufe of the Way, yet it is well 
enough, and within the Grant: for if I go but be- 
tween the fame Towns, I may pafs afterwards where* 
foevcr I pleafe. 

senhoufer. c< On an Adlion of Trefpafs, the Declaration 

chritfan and <c coumed for breakirtg fa Plaintiff's Clofe, called Th* 

Hi'i. R t 7 5 g'. hi. Slip °* Land (defcribipg the locality) in the County 

of Cumberland^ and making two framed Waggon Ways 

" for 
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" for Coals ; one in a ftraigbt dire&ion through the 
M faid Clofe, the other in a ttanfverfe direction. 



cc 



The Defendant pleaded, fir ft, the General IJfue: 



CC 



Secondly, (except as to the Way in the tranfverf* 
dire&ion,) a Grant from one Humphrey Senhoufe by 
" Indenture between him and John Cbriftian deceafed, 
c< grandfather of the Defendant, to the faid Jobn> 
c< his Heirs and Affigns, of a free and convenient 
,c Way, as well an borfc-way as a foot -way, as alfo 
for carts, wains, and other carriages whatfoever, in, 
through, over, and along the Slip of Land 
leading from A. to B. (defcribing the longitudinal 
Extent) with full and free liberty to carry on borfe- 
c * back, and with wains, waggons, carts, or any other 
carriages, any ftone, wood, &c. Coal, or other 
things, in, through, over, and along the aforefaid 
<c Way, where, when, and in what manner to the 
€i faid John Ihould feem convenient. 

iC The Defendant then made Title under the faid 
" Grantee, and by force of the faid Indenture juftified 

■ 

palling along the faid Way. 



cc 
cc 
cc 
cc 



cc 
cc 



cc 



€€ 
CC 



c< The Defendants alfo jufiify the making of the 
c framed Road along the faid/ffy, as a rcafonablc, 
proper, and convenient Way of repairing the fame 
for carrying of Coals. 



" The third Plea juftified the making of the trans- 
cs verse Road. 

" The Plaintiff, by way of novel Affignment, alleged 
* 4 that the fixing of the framed Waggon Way was 

Kk 4 « other 
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Special Ver dill. 

" other than N fuch whereby the faid Way was or could 
€i be repaired or amended : and was unreafonable, im- 
<c proper, and inconvenient, and not purfuant or ac- 
€t cording to the Grant. 

"And by another new Alignment, that part of one 
€< of the faid framed Waggon Ways in the Defen- 
" dant's plea mentioned, was wholly out of the way 
*' granted by the Indenture. 

4C It appeared on the Pleadings, that the Terminus of 
c< the direft Road was the common Highways that a 
" Right of depajluring was referved to the Grdntor ; 
"and that the Road was to be repaired at the joint 

V Expence of the Grantor and Grantee, 

" A fpecialVerdiii was found : ftating, among other 
" things, that a framed Waggon Way was firft made 
"over the Slip of Land in the Year 1758, the 
"Indenture in queftion having been made in 1732. 
" That the Defendant could not fo conveniently carry bis 
" Coals along the Slip of Land without the framed 
"Way. 

" They then find inter alia the making of the 
•'transverse Way. 

" A framed Waggon Way (though not particularly 
"explained in theVerdia) appears to be- formed by 
«' laying pieces of Wood along the Road at fome 
"depth in the ground, at the diftance of the wheels 
" on each fide, joined and kept faft by bars at equal 
" diftances, and the interdicts filled up with fand 
" and gravel, fo as to render the forface flat : and that 
" they are now uled for carrying the Coals from mod 
" of the Collieries in the North of England. 

« The Court was of opinion, that as to the direSl 
" Road the Defendant was mod clearly and exprefsly 
" entitled by the Grant to ufe it in any manner mod 
" commodwus for the purpofe of carrying his Coals • 
" and therefore by a framed Waggon Way, according 

V to the Cujlom of that part of the Ifiand, with re- 

•• gard 
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venicnt Way according to the particular Purpo/e % tranf- 
verfc Way not included where the Evidence limits the 
original Intent. — Enclofures, — Prefcription, 

€C gard to the conveyance of Coals, and to the finding 
" of the Jury* 

" But that the Grant gave but one Way, and the 

" Pasturage referved would be materially abridged 
" by the Defendants making more : that the intent 
" was afcertained and limited by the Covenant of 
" Joint Repair : that, confequently, as to the trams- 
averse Way, the Aftion of Trespass was well 
* c brought?* 

Far. 3. 

Enclofures. 

On Not guilty the Defendant cannot give in £w- Co. titt. %%%. 
dence the Defedt of Enclosures, but " muft plead it. 
" For in the eye of Law, every Man's Land, in 
" which he hath a fever al property, is inclofed and Comm m 
u fet apart from, his Neighbours, if not by a vifible p. *09, 1* 
cc material boundary, as one field is divided from an- 
<c other by a hedge, yet by a boundary which, though 
" inviftble and ideal, is that which alone renders in- 
cc violable the fences of done, or brick, or wood, and 
" diftinguilhes property from ufurpation ; the boundary 
" of Right and of Law : 

<c So that he entered lawfully to pay or receive Mo- 
" ney ;— or in Right of common. 

Par. 4. 

Prefcription. 

In Trefpafs the Defendant muft juftify by reafon of a cu y t. 54, 
Prefcription •, but cannot give it in Evidence on Not 

guilty. 

If the Defendant juftify by a Prefcription to tether 
Equos et Boves, he may give in Evidence the tethering 
of Mares and Cows ; for the feminine Gender is within 

the Words of the Prefcription. 

"In 
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Justification of a Vrefpafs cl. fr. in Porfuit of a Fox. 



GevJk t. 

Mynas* 
Cro. Ja. 31 t. 
Comm. UI.2rt 
aR.Abr. 558, 
S. C. and Mic. 
37 Eli.. 
Nicholas v. 
Badger* 

Gundry t. 
Fehham. 
T. R. 334. 
Tr. *6 G. III. 



Par. 5. 

Purfuit of a Fox, *r 0/£tT noxious Animal. 

" In Trefpafsy the Defendant may /*yW# that he 
f< came into the Clofe of another in purfuit of a Pox 
u or other noxious Animal : but he cannot juftify 
<c breaking Earth. 

"On Adtion of Trespass, for breaking and en* 
" tering the Clofe of the Plaintiff with Horfes, Dogs, 
(< &c. and for beating and hunting there for Game, 
cc and for breaking down, trampling, and deftroying 
€C the hedges of the Plaintiff. 

" The Defendant pleaded, 



cc 



Firjt, the General Iffue, 



" Secondly 9 a fpecial Plea of Juftification to this 
" effedt. 



ff That as to the breaking and entering the faid 
Clofe with Horfes, Dogs, &c. and fpoiling a little 
of the Grafs, and breaking a little of the Hedges 
and Fences of the faid Clofe, being the Trefpafs in 
the faid Declaration fuppofed to have been com* 
mitted, the Plaintiff ought not to have or maintain 
his aforefaid Adtion : for that before, and at the faid 
times, the Hounds and Dogs were the property of 
Humphrey Sturt, a perfon qualified by the Laws of 
the Realm to keep and ufe the faid Hounds, &c. 
and that the Defendant, before and at the faid times, 
was Huntfman and Servant to the faid Humphrey Sturt: 
and had ftar ted and found one of thofe deftrudtive 
Vermin, or Beafts of Prey, naturally inclined to 
do mifchicf, called Foxes, in and upon certain 

" lands 



cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 



Otberwife of breaking Earth. *oj? 

" lands near to the faid Clofe, and in order to hunt* 
" purfue, take, and kill the faid Fox, and to prevent 
" the faid Fox from doing any mi f chief in the Neighbour- 
u bood % he, by the leave and licence of the faid 
cc H. Sturt, had caufed the faid Hounds, &c. to pur- 
" fue the faid Fox ; which having ran out of the /aid 
" lands into and over the faid Clofe in the Declaration 
" mentioned, he, in purfuit of the faid Fox % and in 
" order to take and kill the fame, and as the only 
" means of fo doing, with one of the faid Horses, 
"and with the faid Hounds, &c. did follow after the 
" faid Fox with an intent to kill, and did kill and 
" deftroy the fame, and in fo doing did break and 
" enter the faid Clofe, and did tread down and fpoil a 
" little of the Grafs, and a little break down, trample 
" and deftroy the faid hedges and fences, as he law- 
" fully might for the Caufe aforefaid, doing as little 
damage to the faid Plaintiff as be poffibly could, which 
is the tfrefpafs in the Plea mentioned, whereof the 
<c Plaintiff againft the Defendant hath complained. 
cc Hereon there was a general Demurrer and Joinder in 
" Demurrer. + 

c< Lord Mansfield faid, that by all the Cafes fo 
u far back as the Reign of Henry VIII. it is fettled 
Ci that a man may follow a Fox into the Ground of an- 
" other. That it was not neceffary in this Cafe to 
<c enter into the exceptions, as this Demurrer difputed 
Cl the general Propofition. 

" Judgement was for the Defendant. 

" But this Right is ftriflly confined to the Principle 
* c of prefumed public Convenience. 

" And 



cc 



508 But in /porting generally on the Ground of another, 

the Sportfman is liable to Trefpafs, though be acquires 
property in the Game* — Gleaning. 

u. Raym.251. " And therefore Lord Holt faid, that if A. darts 

" an Hare in the Ground of B. and hunts it into the 

" Ground of C. the property is in the Hunter : but 5. 

<c and C. have each their Aftions of Trefpafs a gain ft 

« him." 

Par. 6. # 

Gleaning. 
In Trespass on Not guilty ', the Defendant gives in 
Evidence that he came into the Plaintiff's Ground to 
glean : this ought to have been pleaded, for it confejfes 
the Aft of Trefpafs, and jufiifits it as an A& lawful 
for him to do -, and therefore it ought to be firft exhi- 
bited to the Court to judge whether it be lawful or 
not : but if it had been pleaded, it had been * Suf- 
ficient J unification ; for by the Cuftom of England the 
Poor are allowed to glean after the Harveft j which 
Cuftom feems to be built on a part of the Jewijh Law, 
that allowed the Poor to glean, and made the Harveft 
a general time of rejoicing. 
Tr. per Pais, " ^ n a Book of very confiderable Merit this Prin- 

Norfolk cc cl P' e 1S a 'fy aflerted, and this diftindlion laid down 

summ. Affiici, „ as foundcd upon a Cafc bcfore Sir Matthew Hale. 

" The Author of the Commentaries on the Laws of 
c< England has expreffed himfelf approvingly on thi? 
" opinion, and appears to have been particularly at- 
c< tentive to this Point. A Reference to it is to be 
u found in the Index : notwithftanding it occurs but 
€C once in that extenfive Work, and is then mentioned 
" incidentally. Of late two Queftions have been 
mllhg.*' "argued in the Common Pleas : in the firft of which 

C B E T 

1786. # 4C the Court on general Demurrer to the Defendant's 

" fpecial 



Gleaning. S°9 

« fpecial Pica of Justification, gave Judgement for 
<c the Plaintiff, becaufe it was not averred in the faid 
" Plea that the Defendant was an Inhabitant ; at the 
<c time of the gleaning, of the Parijb where the Lands 
"gleaned were fituated: which was Timwortb in the 
" County of Suffolk. That was a Cafe of gleaning of 
" Barley : but on this point the Court gave no opinion : 
" and nothing farther has hitherto been decided: 
There the Plaintiff, had he demurred fpecially, and 
c< affigned the Defendant's not being averred, an Inha- 
<c bitant as the Caufe of his Demurrer, the Defendant 
" would have amended his Plea by introducing that err- 
•• cumftance agreeably to the reality of the Faft. 

" It may be here noticed, that although feveral for- 
<c mer Caufes have proceeded to the fpecial Juftification> 
" they have (topped there : at leaft this was the 6rft, 
" fo far as hitherto appears, in which the Plaintiff ha- 
" zarded an Argument, and an Application for the 
" Judgement of the Court on Iffue joined in Demurrer. 

" Thefe fpecial Pleas juftifying under a Claim of 
cc Right to glean, have been drawn by different Coun- 
fel of Experience and Ability. It does not appear 
that it has been ufually, if ever pradifed, prior to 
" this Decifion, to introduce the circumftance of the 
" Defendant being an Inhabitant : nor does the Prin- 
ciple upon which the Claim is founded obvioufly 
fugged the Idea, that fuch Averment ihould make 



cc 
cc 



cc 

cc 



cc 



apart 



£ IP \ Gleaning. 

Cf a part of the Pica under which the Defendant jufti- 
u fies as a Gleaner ; an Ufage much prior to the Divi- 
" (ion of Inhabitants and their Lands by parochial 
" Limits, and which has for its Balis a much more 
" general Principle than that of the relation between a 
" poor man and the parifh where he lives. This does 
<c not mean to fay, that from evident convenience a 
cc fpecial Cuftom would not be good limiting it to Pa- 
rijhioners : but only, that fuch could not have been 
€C obvioufly inferred, previous to this Determination, to 
" be the univerfal Reftri&ion of the Right. 

Steele ▼. " There is now depending in the fame Court an- 

itx.e.&t.t. w other Caufe, upon which the Claim of cleaning 
17*7. 

11 Barley was expedted to be brought to a Deci- 
cc fion. It was in two fucceffive Terms folemnly ar- 
" gued, as had been the precedent Queftion ; and 
" ftands over for the Opinion of the Court, 



Vol, II* p. IOT. 



* € Ayres, in his Comparative View of the EngHJb 
u and Irijh Law, adopts the opinion fuggefted by 

€i Blackjlone : aftd refers in his Note to two Irijh Sta- 
%s h. viii. «< tuU5 ^ £ 0f t j lc ppQ rtUtt j t y f examining which I am 

€C indebted to a Gentleman, who, for the Variety and 
" Extent of his Knowledge in biblical Learning and 
c< Queftions of conftitutional Right, may be juftly 
Ci called the Se l d e n of our Times. 

" Each. of thefc Statutes is infant to be inferted in 
c< . the Appendix : the firft confines gleaning to per- 

" fons 



Gleaning. $ 1 1 

u fons that are not ftrong of Body to labour for their 
« c living : and provides that no impotent perfons lhall 
u glean except in the parilh where they dwell : the 
*'fecond % againft hazing while the Corn is in teak. 

c< Let me add, before I quit this fubjedt, that there 
" feems to have been too many in fiances in which 
<c Englijb Farmers have overlooked the Difference be- 
i c tween gleaning and Healing. 

* In the Cafe of Rex v. Price the Magiftrate feems 
Xi to have been led by the ftrength, to fay no more, of 
the Farmer's Charge into a Mifapprehenfion on this 
fubjeft. , 



41 



cc 



" This was a Commitment of certain poor Inbabi- 4 Burr. mui& 

1925, 
tants of Berk/hire for Felony, on the charge of 

Healing Barley under pretence of gleaning it. An 
c< Information was moved : Sir Fletcher Norton con- 
" tended for the Right of the poor to glean after the 
".Crop is carried. And that in an A&ion of frefpafs 
" they would be juftified under the Common Law for 
" fo doing: that the Faft could not be a Felony; 
" that it was at the utmoft a Trefpafs ; but in reality 
" neither % for that they had zftrifl Right. 



cc 



The Court did not deny the exiftence of a 
Right to glean ; but thought the Juftice had a&ed 

u from no malicious or opprejjm Motives, merely on the 

« belief 



512 General Obfervations concerning Trefpafs. 

<c belief that the Gleaners had not a&ed as fucb, but 
€€ hi&fiokn. They therefore difcharged the Rule for 
<c an Information : and # with Cofts. 

" Happily we have yet no Statute that adds glean- 
sc ing to our Multitude of Felonies : and it is now 
" fomewhat late ftrongly to expedt a Decifion that 
fC (hall pronounce it a Trefpafs. 

€€ The Sentiments of three fuch Men as Hale, Gil- 
cc hert> and Blackftone, carry a combined Force of Re- 
<c fpe&ability, which it is not eafy to eftimate too 
" highly : and this more particularly on a Que ft ion 
"equally diftinguiflied by the Benevolence of the 
cc Principle on which the Claim is founded, its vene- 
" rable Antiquity, and the almoft univerfal Extept of 
" its Reception, 



Title V. 
Trespass. 
l.n"p. 85. <c If the Lord of a Manor cut down fo many 

&* K. B. 379, 

cc Trees as not to leave fufficient Eftovers, his Copy- 
<c holder may bring trefpafs againft him, and recover 
cc the Value of the Trees in Damages : and if the 
<c Lord leave fufficient Eftovers, yet he fhall recover 
" fpecial Damage \ viz. for the Lofs of his Umbrage, 
breaking his Clofe, &c. therefore if the Lord have 
a mind to cut Trees, he ought to compound with 
" his Tenant, 



cc 
cc 



cc 



If A. 



Trefpafs. $13 

u If A. make a Leafe for Years, excepting the LifWiCafc* 
cr Trees, the Lejfee cannot bring Tre/pafs againft the 
" LeJfor> merely entering to (hew the Trees to a Pur* 
" chafer* 

cc If A. plant a Tree on the extreme Limits of his * **y m ' 737* 
"Land,, and the Tree in growing extend its Roots 
" into the Land of 5. .Evidence of this renders A. and 
" B. Tenants in Common : but if all the Roots grow 
" in A?s Land, though the Boughs overshadow the 
" Land of B. the property of the whole is in A. 

" On Aftion of Trefpafs for entering the Plaintiff's J^*/^ 
cc Clofe with Dogs and Gun, and killing the Plaintiff's H ^; Maftff . 
€i Deer, the Defendant pleaded Not guilty* and the £ 9 7 a c?in. 
" Jury found for the Plaintiff: on the Trial it had 
<c appeared in Evidence that they were out of the foot- 
" path : and the Court refufed to grant a new Trial, 
u for that it feemed an Aft which might by fufEcient 
€< Caution have been avoided. 

cc And to illuftrate the Diftin&ion, Mr. Juftice 
u Aston cited the Cafe printed in the Additions to 
"Lord Chief Juftice Popbants Reports } which is ™^\lu** 4 
u this : 

" The Defendant with a little Dog chafed the Plain- 
tiff's Sheep out of his Ground, where they were 
trefpafling, and in driving them they went into 
" another Man's Ground, which had no hedge to 
" divide it from the contiguous Grounds of the De- 
" fendant, and the Dog purfued them on the other 

LI « Man's 



u 
cc 



« * 



514 Trespass^/ incurred by an Aft properly inefoitahlt* 



cc 
cc 
u 
cc 
cc 



Man's Land. The Defendant, as foon as the Sheep 
were off his own Land,, called in the Dog and chid 
him. The Owner of the Sheep brought an Aftion of 
Trefpafs for chafing his Sheep. The Court gave Judge- 
ment that the Plaintiff take nothing by his Bill ; being 
cc of opinion that Trefpafs lay not in that Cafe : for they 
fC held it to be an involuntary Trefpafs : whereas a 
u Trefpafs that may not be juftified ought to be volun- 
cc tary : they thought he might lawfully drive the 
" Sheep out of his own Land with his Dog : and he 
cc did his beft endeavour to recall the Dog when they 
" were driven out. But the Nature of a Dog is fuch 
" that he could not be recalled and withdrawn fud- 
" denly and in an inftant ; therefore Trefpafs did not 
** lie againft him for what he had done. 

« 

" And, by Parity of Reafon, the Man into whofe 
" Lands the Sheep were purfued by the Dog, could not 
"have maintained Tr esp ass, claufum fremiti on this 
" Evidence/* 

cuyt.54. In frefpafs the Defendant may give in Evidence 

that the Right of Freehold was in J. S. and he entered 
by his Commandment : for if the Defendant enters 

Leon. 3cr. by the Command of J. S. it is the fame as if J. S* 

Keilw. 6 1 6. 

aR, Rep.esn had entered : and confequently, if J. 5. hath the Right 

the Eftate is veiled in him by the Entry, and the De- 
fendant is no Trefpajfer on the Plaintiff* and by fuch 
Evidence as this he plainly falfifies the Declaration of 



- » n «i 



A8io nonfacit rtum ntfi guaJatenut Mem Jit rea % 

the 



In Trefpafs all art Principals. j 1 5 

the Plaintiff; for he proves that he did not break bis 
Clofe, as the Declaration fets forth : it is therefore 
proper for the general Iflue. 

In Trefpafs all the Defendants mufl: be Principals : 
for no Man can, by commanding a Trefpafs, give any 
Man Authority to do it: and therefore no Man is 
guilty bus he that a&s in it: but in Felony the very 
commanding is punilhed " where the Alt commanded 
•• takes place :" formerly the very intent of Murder 
was Murder <c when accompanied with overt Aft\ p 
and fo the party was punifhed as 4 Murderer. After- 
wards that altered; bee a u fa it was not thought rea- 
fonable that the party fhould be punilhed unlefs the 
Aft followed : and from thence came the Notion 
of Principal and Acceffary : but in Treafon the intent 
" manifefted and exerted by overt Aft," is* " which 
" we (hall fee hereafter," ftill Treafon, and therefore 
they are all Principals ; and in Trefpafs the Intent to , 

trefpafs, ** executed by the Inftrumentality of another," VJ# I# comm. 
was ever reckoned a Trefpafs, 4< and reputed alike the 3S,6# 
" Aft of the Doer and of the Commander," and there- 
fore there are no Acceflaries. 
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SECTION II. 

Of Actions ordinarily civil. 

CHAPTER I. 

Of Trover. 

" We are now to examine two Aftions which relate 
c< to Property* Trover and Detinue; and two 
" which relate chiefly to the Person ; as Trespass 
u on the Case, and Trespass vi et armis. 

Title II. 

co«m.iii/ " Trover is an Adtion of which the Name is de- 

'*■• " rived from the prefumed lawful finding and unlawful 

" Converfion of the Goods to the Ufe of the Finder, 

ic in prejudice of the right Owner. 

" In this A£Uon the finding is formal \ and only 
" gives Colour as it were to the Adtion : .but the Con- 

" verfion is material. 

> 

" By Trover not the identical Goods, but the Value 

" {hall be recovered. 

k. 

€i If a Gentleman lodge Jewels with a Banker for 
" fafe Cuftody in a fealed Bag, and the Banker open 
" the Bag and pawn the Jewels, the Gentleman may 
c< bring Trover againft the Pawnee. 

Title. III. 
u From thefe introductory remarks it appears that/* 
on the IfTue of Not guilty in Trover, two Things are 
to be proved : ' 



Firft, the Property ; 
Secondly, the Converfion. 



Title 



The finding but the Inducement. 517 

Title. IV. 

Firft, the trover , that is, the finding :— that the R.Abr.6, 

Goods came to the Defendant's hands, and were in 

his poffeffion, 

' Par. 2. 

Whatjball charge witt the Poffeffion. 

In Trover againft Hufband and Wife, the proving nu. 
of the Goods in the poffeffion of the Wife is fufficient : 
for their property is but one, and the poffeffion of the 
Wife is the poffeffion of the Hufband alfo. 

" We have obferved that the finding is but Induce- * Butor.jn, ». 
Cf ment to the Ait ion: and therefore not only it needs 
c< not to be proved, but Evidence is good, which in its 
cc Nature excludes finding; Therefore," if Goods be de- 
livered by the Owner to A. to keep, ' and he converts 
them to his own Ufe, this is fufficient Evidence of Tro- 
ver : for <c the fubftance remains, which is the injurious 
" Ufe of the property of another :" and come he by the 
Poffeffion never fo lawfully, yet if he convert cc to 
<c himfelf the" property of another, the Owner muft 
be redreffcd. 

So if Goods be pawned, and the Owner tender the cro. ja. 144, 5. 
Money, and the Bailee refufe to deliver them, this is 28. P i. 6. 
Evidence of a Trover : for when any Man has a naked Yew. 178.*" 

Bulftr. 29. 

poffeffion, without a right of converting thofe Goods, Noy, 137. 
the party may bring Trover : for the Words of the 
Declaration are, ad manus et pojfeffionem per inventionem 
devenerunt ; fo that coming to his poffeffion is the ma- 
terial part of the Charge ; and if the Plaintiff proves * 

L, 1 3 that 



r i g Converfion. 

that they came to his poffeffion any other way it fuf- 
fices : for it is not enough for the Defendant to fay he 
had the Goods, though not per Inventionem ; any more 
than to fay that a Bond is his Deed, and deny the 
Dace. 

Title V. 
Of the Converfion. 

Secondly, Converfion. 

If a Man requeft his Goods, and the perfon wh<* 

To Co, 56, 7. * . * 

aBuift" 7 ^. has the Poffeffion denies to deliver them, this is good 
cro. Eiiz. 97^ Evidence of a Converfion : for to what end fhould a 

495* 

cro! &.*SI*. man deny me my own, if he himfelf did not ufe it ; fo 
Hob^Uy!' that upon fuch Evidence as this it is to be pre/timed that 
Hutt^io? 9 ' °" the Defendant hath converted them to his own Ufe. 

a Bulflr. 303, 

•^Grounds" for : Rolles makes a Diflinftion where Goods came to the 

Ed 

Roi. Abr. 5 . Defendant's Poffeilion by his own Aft, and where by 
m<w,46o! 5 ** the Bailment of the Plaintiff; and that in the firft 

Cafe a Requeft and Denial is a Converfion, but not in 
the latter Cafe : but this does not feem to be Law : 
for in both Cafes the Requeft and Denial is no Con- 
verfion, but only Evidence of a Converfion. 

10 Co 56,7. " For," though the Requeft and Denial be Evidence 

cro?Bi*J. # 49j. *>f a Converfion, yet " it is- only Evidence to be left 

vfntn!Joi! 4 " *? to the Jury, and not abfolutely a" Converfion : for 

Hut' to. 7 ' the Jury are Judges of probable and improbable, and 

* r saik. a 65s. " they on the circumftances mentioned may think it rather 

Danv. Abr. ax. probable that there was a Converfion than otherwife ; 

a Mod. 245* but if the Jury refer thefe circumftances to the Court, 

3 Mod. *. 

5 Mod. 4*6. t h e Court cannot adjudge there is a Converfion. for the 

b Mod. 2X*« " w ' 

» stew. 161, court arc not Judges of the probability of the Fafl 

but 



Generally* Requejl and Denial only Evidence of Cm- 5x9 

vtrjion. 

but of the Law * and there are not thofe circum* 
fiances that do necejfarily amount to a Converfion, 
though they are fuch as would make a reafonable Man 
believe that there was a Converfion : for the bare 
denying of ihe thing, without ufing of it proved, is 
not in Law a Converfion of it to my Ufe : for a 
Denial ex vi termini doth not amount to an ufing of the 
thing demanded $ it only makes a Preemption of Faff 
that I have ufed it. 

" Yet, this Rule is qualified according to the Nature * Buiftr. 314. 
11 of the fubjedt i* for if Trover be for bare Money, 
and a Rcqueft and Denial be proved, this is fo ftrong 
a Preemption of the Converfion that nothing can be 
proved to the contrary : for the Prefumption muft 
ftand till the contrary be proved, and the contrary to 
this Prefumption can never be proved ; for all Money 
being exaftly alike, that the individual Money found 
was not converted can c< not" be proved. 

But if Trover be for Money in a Bag, though the ftM# 
Defendant doth not deny to deliver it, yet he may 
prove that there was no Converfion : for if he lays the 
individual Money fealed in the Bag in the place where 
he firft had it, and hath Witnefies-of its continuance 
there without Removal, this is no Converfion ; and 
fuch Evidence will deftroy the prefumption that arofc 
from his Denial. 

So if the Owner requefts a Man to deliver a Bearp 
of Timber or a Sow of Lead lying in his Land, and 
he deny to do it, this is prima facie Evidence of Con* 

LI 4 verfiooj 



510 Defendant may prove a general Property under the general 

JJfue. 

verfion ; though lefs ftrong, bccaufe the Defendant in 
this Cafe could not deliver it without trouble and 
charge to himfelf, and that might be the reafon of 
his denial, and not becaufe he had applied it to his 
own Ufe t and in this Cafe, if the Defendant proves 
that the Beam or Sow is there (till, after his Denial, 
this difproves plainly his Converfion, 

Title VI. 

What is and is not Evidence in Support of the general 

Ijfue. 

Where the Defendant hath a general Property, he 
may give it in Evidence on the general Ijfue : for the 
general Iffue is putting the Plaintiff to the proof of 

the Fa6l laid in the Declaration : part of which is the 
Demand^ " founded on property in the Plaintiff/ 1 and 
that* ** notwithftanding/' the Defendant converted it 
to his own Ufe ; fo that the Plaintiff muft prove a pro- 
perty in him, and the Defendant may prove a better 
fitle in himfelf to falfify that Claim : and this is good 
Evidence on the general Ijfue : for it difproves the Fa£fc 
laid in the Declaration ; for it proves that the Plain- 
tiff had not the property, and therefore that the De- 
fendant did not " tortioufly" convert it : for no Man 
can be faid to convert that " from another** which 
was his own before: fo that for the Defendant to 
make to himfelf a general property is " fuitable to" 
the general Iffue, becaufe it doth falfify the whole 



Charge of the Declaration, 



"One 



Trover will not Ue> but fpecial AMon en the Cafe, if 521 

Goods be ftolen from a Carrier. \ 

c< One Tenant in common cannot bring trover Hoiiiday T , 
c< againft another : and on this principle was deter- t. r. 658. 
" mined a Cafe refpefting a Friendly Society, who 
w affociated for relief of each other, in cafe of ficknefa 
" or other difability, by voluntary contribution* The 
" Plaintiff was Treafurer* the Defendant one of the 
cc Members of the Society j and for the Recovery of 
" the Box, containing their Fund, this Aftion was 
« brought. *" 

If a Man take my horfe and ride him, and re-deliver ^ Air. 5, 
him to me again, I may, " for this taking and ufing 
cc without Licence," have an A&ion of Trover againft 
him, notwithftanding the Re-delivery : for he had him 
in his poffeffion, and did convert him to his Ufe : and 
his Re-delivery is only an Evidence in mitigation of 
the Damages, 

If I deliver Goods to a common Carrier, to deliver ^ Abr# & 
at fuch a Place, and thefe Goods are ftokn from the 
Carrier, this is no Converfton in the Carrier to maintain 
this- Aftion of trover ; for the Healing away the Goods 
f< from the Carrier" can never be reckoned (by any 
manner of fenfible fpeaking) a Converfion of the 
Goods to the Carrier's Ufe, 

But 



* The Principle of thefe So- the AJfociation. Perhaps the heft 

cieties is fo laudable, and their Plan hitherto propofed with this 

Tendency fo beneficial, that it has View is that of William Young, 

been wijbed they bad a legal fane- Efq. M. P. in a Tra8 entitled Ob- 

tion, which might fecure their pro- feryations preliminary to a pro- 

perty, and the application of it, pofed Amendment in the Poor 

without impairing the Frefdom of Law*. 



522 Trover w/ good againft an Officer who takes Jure 

publico. 

But in this Cafe (" as it has already been at large 
" explained") an Adion may be brought on the Cujiom 
of England, that Carriers fliould fafely keep all the 
Goods that are delivered to them j and the Evidence 
will maintain that Adlion. 

c< When Purveyance was in force the following point 
u would have been without much difficulty fettled :** 
the King's Purveyor takes Beds, and appoints the King's 
Servants to lie in them ; this is no Converfion to his 
own Ufe, but to the Ufe of the King, and therefore 
may be given in Evidence to difcharge the Defendant 
on an A&iqn of Trover. 

u Purveyance is now abolifhed by the Statute of 
" Tenures, reducing the ancient fervices to free 
u and common Socage * f the mod certain and liberal 
<c Tenure. 

<c Yet it may be (till proper to notice, that as Trover 
14 is here rejected againft a perfon, to recover from him 
in a private Capacity what he has taken as a public 
Officer, fo Affumpfit hath been held not maintainable 
againft the Governor of a Province for Money due 
upon Contract* in which Credit is given to him as 
cc Governor; for it is a public, and not a private 
u Debt. 

Macbeath 7. * " The Plaintiff brought his Aflion againft the De- 

JUldimand. u ^^ ^ ^^ for W()rk ^ Labour# 

"The 

• Of Soc, the Plough: for of Agriculture our Anceftort 
thought <vtry early with the Romans, nihil ubeko jiomjnb 

PIGNIVS. 
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Cafe analogous on Aflumpfit.' 5*3 

" The Cafe, upon the Judges' Report, appeared to J;* § o?itf. 
" be this : 

€C The Defendant in 1779, bcin g Governor of gue- 
" bee, appointed Captain Sinclair to the Command of 
" a Fort on the Lake Huron, in the Province of Crf- 
"nada: and recommended the Plaintiff to Captain 
* Sinclair for the fupply of Indian Corn, and other 
H Articles, at a certain Commiflion ; and by another 
" Letter, on the day following, to the Plaintiff, in* 
" formed hira of the faid Recommendation and Ap- 
" pointment, and that he was to execute orders from 
u Captain Sinclair accordingly. 






u The Plaintiff furnifhed Articles to a confiderable 

/ 

tf Amount : and in his Bill charged Government a* 
Debtor : and when thefe Bills were fent to Quebec, 
the Defendant obje&ed to feveral of the charges as 
" unreafonable : and his Secretary by official Letter 
" informed the Plaintiff, that his Excellency would pay 
" to a certain fum ; and farther, as by Merchants 
" mutually appointed by himfelf and the holders of 
« the Bills (hould be allowed. 

" There were other Statements and Exceptions 
u which appear not neceffary to be here recited* 

c * It was acknowledged 1 at the Trial, that all Ac- 
u counts had been fubmitted by the Defendant to a 
c< Board of Officers to examine and report ; and that 
" the fum by them adjudged had been paid by the 
<c Treafurer : to recover the overplus of the Demand 
€€ this Adlion was brought. 

" Bullet 



524 Governor not liable in bis private Capacity for Contrails 

on the Credit of Government, 

" Butler Juftice at the Trial faid, he was of opinion 
" that the Goods in queftion were fupplied for the 
€€ Ufe and on the Credit of Government, and that the 
<c Defendant was pot perfonally liable : and recom- 
" mended a Nonfat - t to which the Counfel for the 
«« Plaintiff refufing to confenr, he directed the Jury 
«* that in point of Law, they muft Hnd for the De- 
** fendant. 

«' On the Motion for a new Trial, it was contended 
«' that the Defendant had, by his Letters and the other 
«« circumftances, made himfelf perfonally liable : that 
" if this were doubtful, it ought to have been left to 
" the Jury } the import of Letters being open to their 
" Difcretion, and not like the technical Conftrutfion 
"of Deeds: and that therefore the direSkn was 
" wrong, • and a new trial (hould be granted. It was 
" not difputed, that generally, and without particular 
'" undertaking, exprefs or implied, a public Officer 
" is not liable in his perfonal capacity for a Debt in- 
° curred on account of Government, 

« Willes Juftice was of opinion that the Letters^ for 
u the reafon given, ought to have been left to the 
" Jury , but that, on the whole Cafe, the Verdict 
" ought not to be difturWb". 

" The other Judges held that the Letters not being 
" denied, their import was a conclufion of Law appro! 
« priated to the Court ; and all agreed, that on the 
« conftruftion of them, and of the other particulars 

"of 
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(c of the Tranfadion, nothing appeared to place the 
u Defendant in a ftate of perfonal liability. 

cc There is a fimilar Decifion where the Contraft on unwin r. 

Wolfeley. 

€< account of Government was by Deed. And where E - *7 G ; In - 

7 T. R. 674. 

Cf a perfon fhall not even be liable in AJ/umpfit or Co- T u £*2* 
" venant, ftill lcfs fhall he in Trover, which charges a n?*?™* 
"Tort." m.p.m. 

A Man lends his Horfe for a fpecial purpofe, and 
the Defendant mifufes him : this is no Evidence to 
maintain Trover : for though the Horfe be mifufed in 
the Journey, this is not a Converfion to the Defendant's 

Ufe; 

But " it" is Evidence to maintain a /fecial AQion on 
the Ca/e, though pot Trover. 

But if a Man lend his Horfe to go to Fork, and he 
goes to Garlijle, this Evidence will maintain Trover : 
for this is an Ad ion contrary to the exprefs Bailment, 
and consequently a " 'tortious" Converfion of the 
Plaintiff's Horfe, in the Defendant's Poffeffion, to his 

own Ufe. 

* 

€Q But if a Man hire or borrow an Horfe for 4 Jour- 
u ney, and ride away with it, intending never to 
" return it, fo that by circumftances the purpofe of 
" Healing fully appeareth, the Owner fhall not bring 
" Trover for this Horfe : for the trover, as before of 
" Trefpafs, mergetb in the Felony. 



Sped* 



$*< 



38 Btis. B. It. 
per Fenner, 
»tr. 576, 



CUjU 57. 



Specification* 

If the Nature of the thing be altered, this is good 
Evidence of the Converfion : as if Leather be taken 
and made into Shoes : but this is no good Evidence 
on the Writ of Detinue; cc for a reafon to be affigned 
" in the next Chapter." 

Oats were taken from the Owner and carried to the 
Mill to make it into Meal ; and before it was done, 
the Owner comes and prohibits the Miller, who not- 
withftanding proceeds to grind it ; this is a Converfion 
in the Miller ; for it is an Alteration of the property 
by him in whofc poffeffion it i? contrary to the Will of 
the Owner, 



Coiightiy ▼. cc Where Goods have been ftolen, and their iden~ 

Reynolds. /• • 1 1 ■ i-« 1 • r 1 ^ 

Mi c. ii c in. u tity alcertainable, the Felon is profecuted to Con- 

C« If 88. 

u viftion, and the Owner hath omitted to pray a Writ 
" of Rcftitution, he Ihall recover in "Trover againft the 
u Sheriff. The fame Remedy holds if a Note be 
u ftolen, and Goods purchafed with it, if the identity 

" of both can be eftabliflied. 



Pavl« t. Mpr- 
rifon* 

%. 13 cm. 

C, L, 185. 



€C One Deeds bought Plate of Morrifon the De- 
w fendant, and gave him a Draft on a Banker : on 
€C this Draft the Defendant gave a Receipt as for Cafh. 
" Deeds pawned the Plate to the Plaintiff a Pawn- 
** broker* (hewing him the Receipt as Evidence of his 
w Property in the Plate. The Draft being on a Ban- 
rc ker with whom Deeds had no Cafh, Deeds was con- 
* vi&ed, on the fuit of Morrifon* for obtaining Goods 
f( under falfe pretences. Davis* on the Trial, produced 

2 "the 



ftroQer not good againfi an Innkeeper who detains an 517 

Horfe for bis Feed. 

" the Plate as Evidence for the Convi&ion of Deeds : 
cc Morrifon detained it. Davis, for the Recovery of 
c< his Goods, brought this Aftion of tfrover* The Jury 
c< found a fpecial Verdift, dating thefe Fads for the 
L c * Opinion of the Court. 



cc 



II. 



The Court was of opinion that neither at com- , j. i # c , 
" won Law, nor by Statute, was the Plaintiff precluded 
• of this A&ion. 

" The Plaintiff brought trover to recover a Pointer, Bintad ▼. 

Buck. 

tl which he proved to be his property 5 and that J^g '? °* m# 
"twelve Months after his lofs of it, the Dog was * B1 « Rc P« I "7- 
" found at the Houfe of the Defendant, who refufed 
" to deliver it up, unlefs paid twenty {hillings for fo 
• f many Weeks keep. 

" A Verdidt was taken for the Plaintiff, fubjeft to 
u the opinion of the Court on this Queftion, whether 
" this Refufal amounted to a Converfion. 



cc 

C( 



The Court -were of opinion it did : and therefore 
Pojiea to the Plaintiff. 



" But Trover will not lie againft an Innkeeper for an t. n. p. 45* 

2 Show. 16 r. 



"Horfe, unlefs the Plaintiff have tendered payment Cro.car.ayr. 

* L 4 James v. Price 

u for what the Horfe has eaten: not fo, where an £.130.111* 

* C.L. ii§, 

€C Horfe is put out to Pad u re for fo much per Week % 
<c for in this Cafe there is no Right of Detainure, but 
€C only an A&ion againft A. 

<c The Plaintiff agreed to exchange a Vejfel of his 
u own, named the Folfy> for one belonging to the De- 

u fendant, 



5^8 Trover not good ivbere the Property transferred hy 

Agreement. 

"fendant* named the Rooker: The Plaintiff was to 
c< give twenty-five Guineas to boot j and if the Folly 
" was loft in the Voyage upon which (he then was, 
" thirty. And a Guinea was paid by the Plaintiff in 
" name of Earns ft. 

€C The Defendant afterwards wrote to the Plaintiff, 
u excufing himfelf, for that he had fold the Veffcl.* 
€< The Plaintiff infifted on the Contract : the Folly 
cc was loft in another Voyage. 

* * The Plaintiff had previoufly tendered the twenty- 
€ * four Guineas, which the Defendant had refufed to 
" accept : whereupon he now brought Trover. 

cc The Judges of the King's Bench were of opinion 
€i that the property was completely transferred to the 
*' Plaintiff by the Contract with Earnejl paid : and 
€< confequently that Trover was Tightly brought upon 
u the fubfequent tortious Converfion by refufing to dc- 
cc liver the Veffel on Notice and Tender of the re- 
€< maining payment*" 

In Trover by an Adminiftrator, where the Converfion 
was in the time of the Inteftate, the Plaintiff mud 
fhew his Letters of Adminifiration : for he muft in this 
' Cafe prove poffeflion in the Inteftate, and that he is 
his Reprefentative: but where the Converfion is after 
the Death of the Inteftate, he needs not " to" (hew 
them : for there he *' has" only to prove poffeflion in 
himfclf (which is a good Proof of a Title prima, facie 

againft 



w 

friuer agbinjt fcxecutor where Converfion in th? fjfe of 529 

the T$ftator is not maintainable. 

againft all perfons that cannot (hew A better Right) and 
" they" being taken and converted out of bis pofleflior^ 
he will mairitafn his Aftion. 

" But oh the Queftioh* whether trover will He 
u againfi an Executor on a Converfion in the Life of 
11 the Teftator, the Cafe now to be conQdered was 
ki very fully difcuffed* 

" In Trover againft an Mminijfraior turn Trjlamtnlo ^ mUf tt d> 

u annteo, the Declaration laid the Converfion in the ritaS?/*" 1 

* Life , of the TtJtaMr : the Defendant pleaded that hMo.'ui, 
u the Teftator was not gtilty. Verdid for the Plain- 

u tiff. The Defendant in Arreft of judgement^ in- CoUiMT.r«, 
" lifted that this Was a perfonal Tort> and died with 
w the per Ion ^ 

"On the other harid, it was contended that th* 

* wrong indeed, as the fubjeft of a criminal fuir» died ; 
u but the perfonal remedy founded on the right of 
u property furvived> and Was purfuabte by this Aflioni 

"Lord Mansfibli) ftated the Cafe; the Plea* 
**and the Ground of the Motion: and then pro- 
" ceeded to notice* 

" I'hat the Maxim ARio ptrfonalis moritnr cum p&* 
11 fond was not generally, much lefs univerfally, true: 
u and left therefore the Law undefined as to the kind 
u of perfonal Anions which die with the Teftator* or 
*'furvive againft the Executor* 

*' that the Conciuflons deducible from the Cafe* 
''appear to be relative either to the. fyryival or. ex* 

Mm «« fa&ion 



$3° Trover againjl Executor where Comer/ton in the Life of 

the Teftator is not maintainable. 

•• tinflion of Aft ions on account of the Caufe t or oa 
J c account of the Form. 

" That where the Caufe of A£tion is Money due, 
cc or a contract to be performed, or a promife of the 
" Teftator, exprefs or implied, there the Attion fur- 
u vvoes againft the Executor : but where it arifes ex 
u Deli8o 9 there it dies ; as on battery, falfe imprifon- 
<c ment, nuifance, and in other fimilar inftances. 

<€ That as to the effeft of the Form in fupporting, or 
f< leaving without fupporr, A&ions thus framed: in 
" fome the Defendant could have waged bis Law ; and 
" in that Form no Adtion lies againft an Executor. 
" To thefe other Ad ions have been fubftitutcd on the 
Cf fame Caufe, from which the Wager of Law is ex- 
• c eluded, which do furvive and lie againft the Exe- 
cutor ; but no AfHon, where the charge malt be 
Sfuare vi et armis et contra pacem, or where the Plea, 
" as in this inftance muft be, that the Teftator was not 
" guilty f can lie againft the Executor : for upon the 
" Face of the Record, the caufe arifes ex delitto, and 
" all private criminal injuries, as well as all public 
" Crimes, are dead in Law and buried with the Of* 
4< fender. 

Cf That the A£Hon of Trover being in Form * fa- 
ctitious Tort* but in fubftance founded on property, for 
** the equitable purpofe of recovering the Value of the 
" Plaintiff's fpecific property ufed and enjoyed by the 
" Defendant, if no other A&ion could be had againft 
" the Executor, it muft fcein inconvenient and unjuft 

" to exclude this. 

3 ! c But 



Cf 
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Executor anfwer able for ContraS i kit nttfor Tort. Jj 1 

" But that in Fad, other A&ions do lie in moft, 
" if not all, the Cafes in which Trover might hare 
*' been brought againft the Tcftator. 

fC Thus an A&iou oto the Cujhm *f the Realm will 
u not lie againft the Executor of a common Carrier: 
" for it charges a Tort, and the Plea is, Not guilty. 
u But qjfumgfit will lie* 

<c That there is a Cafe in Sir Thomas RMhoni, which B«!ey t. Bird* 

k . . , et Uac. Eaten* 

u fets this point in a clear light. There the Plaintiff **• 
f< declared for a Cow delivered to the defendant's 
" TeftatOr, for the life of the Plaintiff, and which 
*' the faid Teftator had kepi ahd tonverted to his own 
" Ufe, by felling it, and appropriating the Money to 
" himfelf. Upon this Cafe the Nature of the A&ion 
<c obliged the Executor to plead not guilty. And after 
u Verdi fl- the Defendant, in Arreft of Judgement* 
u inftfted that this being a Tort died with the per* 
*' fon. * And the Court held aca 




*' That this diftindiOn is of confiderable Antiquity! 
u as appears by the Cafe in Savilte, to which Sir The* 
u mas Raymond refers* and which marks with clear* 
" nefs and precifion to what extent the Executor (hall 
'< be chargeable. That was the Cafe of Sir titnry 
" Sherrington, who had cut down Trees on the 
" Queen's Land. Upon an information againft his 
* Widow, Manwood Juftice fays, in every cafe where 



■* I* 



# AQio injuriarum moritur am perfoncL 
In reftitutionem, lion iti panam^Juccedat bares. 
Nemium ofrtet ex injur iadi'i iUafa fieri Ucufletiorem. 

Mm 2 **mj 



53* Plaintiff may waive the Tort in the takings and tiring 

Trover notwitbftanding. 

" any Price or Value is fet upon the thing in which the 
" Offence is committed, if the Defendant dies, his 
" Executor (hall be chargeable : but where the Attion 
" is for damages only in fatisfa&ion of the injury done, 
" there his Executor (hall not be liable* 

" That therefore fo far as the Tort itfelf goes, the 
. " Executor (hall not anfwer $ for this dies with . the 
. •'perfon: but for the profit which has accrued tQ 
" him without right, the refpon Ability furvives, and 
<c is a charge on the Affcts in the hands of the Exc- 
u cutor, to be recovered not by an Ad ion on the 
•* Tort> but by one founded on the implied Contract j— r 
•• the A&ion for Money bad and received. 

" That there are exprefs Authorities difallowing 
^Trover againft an Executor on a Converfion by the 
** Teftator % and there is no faying that it does lie. 

€t If the Reader has given his attention to the pre- 
*' ceding pages, he is thence, if not earlier, apprized 
" that the Plaintiff may waive the Tort where the ori- 
cc ginal taking is unlawful : and if he proves an ori- 
• •* ginal tortious taking which does not amount to a 
" Felony, he proves his whole Cafe : for" if an un- 
* Si*. »**• .^ igj^ing f m y Goods be proved, as the taking my 

Hat off my Head, this is a good proof of the Con- 
verfion, though there be no proof of a Demand and 
Refufal : for when I prove the taking away of any 
thing from me without my Leave or Allowance, the 
perfon muft be fuppofed to take it to his own Ufc ; 

for 



ic 



Where Trover and Triftafs are eonvertihlc : and herb ; £|| 

difiinguifhtd. 

. * * «v • 

for it cannot be fuppofed to be taken to my Ufe 

which is taken away without tay Confent. • ' 

" To this Aftion it is abfolutely required that the 
11 property remain in the Plaintiff. 

m 

"Therefore where the Plaintiff had given Monty Pew« v. Weil* 

° ^ Cowp. 818. . 

and an Horfe in Exchange for another Horfe warranted e.i«.g.ui. 

found, and which was afterwards difcovered to bo 
• i unfound, the Court agreed that Trover was ill brought, 
" the property being transferred by the Exchange. 

" And in this Trover has k chara&eric difference PerHaiet 
4< from Trefpafs: for" iri Trover the Plaintiff muft 
have property ; not ncceffarily fo* in Trefpafs: for in 
Trover you admit thd Defendant to have Pofleffhn, and 
therefore you muft prove a better Bight ; but in Tref* 
pafs r you have the Poflefiion (for it fuppofes a Viola* 
tion of the Pofleflion) and againft a wrong Doet this 
is fufficient. 

Title VII; 

Where Trover and Trefpafs are convertible % and wherein 

they differ. 

If a Man bring Trefpafs and recover \ he can never 
afterward maintain Trover \ but the former A&ion is 
i good Plea in Bar to the latter : but if a man bring 
Trefpafs, and Judgement be given againft him, he 
may after maintain Trover : for if the taking be tor- 
tious, he may maintain Trefpafs as well as Trover : for 

■ l M m 3 where 





£34 Wbtri Trover and Trefrafs are eomorlibk: and bm 

diftinguijbed. 

c. p. Jr«!«a4. where there is a Wrong in the very Taking* this, " as 

Lynch and 

Mercer. Tr. at " will prefently be obferyed," is t in the underftanding 

Bar* bef Ch. 

j.Sinilemf of Law, a taking with Force and Arms: and there- 
fore in fuch Cafes as thefe the party may punilh either 
the Taking or the Converfion; and, confequently, 
this Evidence will maintain both A&ions, either Tref- 



fafs or Trover ; but if a Man fci^es the Goods by 
Bigbt, and detains them by Wrong, there he cannot 
bring Trefpafs, which pynilhes the tortious Taking of 

any thing \ but he ought to bring Trover where the 
Gift' of the Complaint is for the Converfion. Now 
where two A&ions are for the fame Thing, one is a 
good Plea in Bar of another, to avoid Vexation " and 
" oppreffive Abufe of legal Proceedings :" hut where 
the two Aftions lie for different things, as it is in 
Trefpafs and Trover, there the firft cannot be pleaded in 
Bar of the laft : for pofiibly on the Trefpafs I might 
prov$ tfip taking " of" my Goods, but not tortioufly ; 
and fo the Trefpafs did not lie, but Trover only * and 
becaufe I bring an Aft ion that is pot proper, it is not 
thence to be argued I fhould faij in that Aft ion which 
is on all hands allowed to be proper: but if I fail in 
an A&ic*) that is proper for me, it is then confonant 
to Juftice that I (hould not bring another upon the 
fame Ground ; for then, from the Juftice of the 
former Determination, it is prefuqied to be * needlef* 
1 Vwfatioflt 
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CHAPTER II. 

Of Detinue, 

" TheDiflinftion of this Aftion from that of Debt 
" has been noticed already : it is nearly fuperfeded, in 
c€ point of modern pra&ice, by Trover, which ex- 
Ci eludes the Wager of Law : though where the ob- 
• c jc6l is to recover the identical property, and not the aBi.R.353. 
4< Value, Detinue is ftill necefiary. It was accordingly *§£ I|G#mt 
" brought to recover the Court Rolls of a Minor. cro^Eh i& 

" Where the property is altered, Detinue will no 
<c more lie than Trover. 

€€ The Detainer mud be fljndUy proved, as laid in »r.a«7o^ 
u the Declaration : and therefore if Detinue be brought 
" for a Bond in a certain fum, Evidence of a Bond 
" for a fum, more or lefs, will not maintain the 
" Adion. 

i€ If the Defendant plead non deiinet, he may (hew IbU# 
" they came to him by Gift of the Plaintiff: but he °^ LltUt% ^ 
" cannot, on. this general Iffuc, give in Evidence that 
c< the Goods were delivered as a Pledge, &c. 

" If a Man detain the Goods of a Femme couverte, L N p s<< 
€i which came to his hands before Marriage, the Huf- * Uf ' lou 
•* band folely mud bring Detinue to recover them * 
* c but the Wife may join in an A&ibn of Trover. 
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5^6 frefpafs Vi ct Armis« 



CHAPTER III. 



TRESPASS Vi et Armis. 



cc 
cc 



cc 
cc 
cc 



Crnn. ni. t. <* The Aftion of Trefpafs on the Cafe is an univcrfal 

€< Remedy for perfonaj Injuries committed without 

cc force s and not falling under other definite remedy : 

it is peculiarly applicable where the wrong confifteth 

not in an Aft done, but in a culpable Omiflion j or 

cc where the damages are not dire ft but confequentiah 

Trefpafs vi it arniis, on the contrary, lies where the 

A<5t is originally unlawful, the Damages direft, or 

the really fubftantial Injury not liable to a feparate 

: ' ' "Aftion. 

i,.n.p. Si. i« c In trefpafs for taking a Gelding, the Defendant 

Cro. Ja. 147, ° 

y.jupr*,$o%. «^ judified taking him as an Efiray; the Plaintiff re* 

plied, that he laboured the faid Gelding by riding 

{ and drawing with him, whereby he was much dam- 

€€ qified : on Demurrer it was argued, the firft feizuro 

being lawful, Trespass fhould not have been 

brought, but an Aftion for the fubfequent Tort: 

" but the Court held he was punifhable for the Abufe 

", in an A&ion of Trefpafs, as a Trefpafler at initio, 

u and that the ufing of the Eftray was an Abufer 5 for 

" it is not lawful, except in Cafe of Necefljty and for 

" the Benefit of the Owner, as to milk Milch-kine, 



cc 



cc 

Ct 



city ,. w.tt,. " This Cafe occurred in point very recently. 

Mic 26 G. 111. 



T. R. ta. 



««On 



4k 

Cafe of Difficulty in dtfttngutjhhg whether dirtft cr ro£ $37 

Sequential Damages. 

u On the head of confequentidl Damages there arofo 
il a Cafe too curious to be here omitted \ as it (hews 
« how nice and difficult of difcernment the diftin&ion 
u may fometimes be between Damages which (hall bo 

" faid to be direft. and fuch as (hall be accounted 

* • » 

f< confequentiaU 
« The Cafe was this : 
cc The Plaintiff declared in Trefpafs vi et atmis, for 3cott,«&iafat» 

by hit next 

a that the Defendant, on the a 8th Day of Oftober, Friend,*, shep- 
herd, an infant, 

*' 1770, with force and arms, at Taunton^ in the County ^ l,0^ • r • 
c< of Somtrfet, made an affault upon the Plaintiff, and * wuft **■ 

m 

" greatly bruifed, wounded, and ill-treated him : and 
"then and there threw a lighted fquib, and (truck 
<( the faid Plaintiff on the face therewith, and fo greatly 
" burnt one of the eyes of the faid Plaintiff, that 
" the Plaintiff underwent and fuffered great and ex- 
" cruciating pain for a long time (to wit, for the 
" fpace of fix months then next following) and after- 
" wards wholly loft his faid eye ; and the Plaintiff 
u farther charged expence of 20/. occafioned by the 
" faid hurt, hindrance in bufinefs, and lofs of the 
ff benefit of the fight of his faid eye. 

" There was a fecond Count, omitting the charged 
" of affault; and as to the throwing of the fquib and 
" its effe&s, it charged as the foregoing. 

" The third Count was limited to the Charge of 

*J Affault. 

! f Tht 
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£3$ Case continued. 

u The Defendant pleaded Not guilty: and the 
" Cailfe came to be tried at the Summer Aflizes of 
"1772 for the County of Smerfet, before Mr. Juftice 
u Nam, when it appeared, by the Evidence of the 
M Plaintiff; that on the day charged, at Milbourne Port, 
in the faid County, in the Evening, it being the 
day on which the fair was held, the Defendant 
*• threw a large lighted /quit from the ftreet into the 
iC market-houfe (which is a covered building, fup- 
" ported by arches, inclofed at one end, but open ac 
" the other, and on both the fides) when a large con- 
* c courfe of people was there affcmbled : that the faid 
"fquib) fo thrown by the Defendant, fell upon the 
u (landing there of one William Tates % who was then 
exposing to fale gingerbread and other paftry wares 
upon his faid Handing : that one James Willis % in- 
ftantly, and to prevent injury to himfelf and to the 

44 faid Wares of the faid William Tates, took the faid 

« 

u lighted fquib from off the faid (landing, and then 
? c threw it acrofs the market-houfe, when it fell upon 
u another (landing there of one James Ryall, on which 
€< he was alfo expofing the fame fort of wares to fale ; 
€l and that the faid Ryall, inftantly^ and to fave him- 
a felf and his faid Goods from being injured, took up 
" the faid fquib from off the faid (landing, and then 
€ f threw it to another part of the market-houfe, and, in 
" fo throwing it, (truck the Plaintiff, then in the faid 
<c market-houfe, in the face therewith, and the faid 
" fquib fo (hiking againft the Plaintiff's face^ and 
lf the combuftible matter therein burfting, .put gut, 
" one of the Plaintiff's eyes. 
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Opinions of Judges of C P. pfd* J39 

" On this Evidence the Jury found a Verdidk for 
" the Plaintiff, fubjeft to the Opinion of the Court of 

u Common Pleas, whether upon the fa&s above ftatcd 
« f the Action is maintainable* 

" Three of the Judges, the Chief Jufiice De Grit, 
" NareSy and Gould, were of opinion the Aftion wt» 
il well brought $ Black/Ion* on the contrary* The rc*< 
" fons in fupport of the Aft ion, which weighed with 
« the Courr, appear, from their opinions delivered 
"feriatim, to have been chiefly thefe : 

" That where a Man doth an unlawful Aft, he 
" renders himfelf liable criminally, and much more for 
" civil damages, to the extent of the confequences, which, 
" follow in connexion with fuch Aft, 

" That here was an Aft done unlawful and dan- 
" geroqs, from the time, place, and other circum- 
€C ftances ; which Aft originated with the Defendant, 
" and terminated by the explofion to the Injury of the 
" Plaintiff: fo that the whole muft be regarded as one 
" continued force producing the mifebief which it was 
" originally of a nature to occaGon. That the inter- 
"mediate perfons, aftingin felf-dcfence in repelling 
€i the danger from themfelves, the Plaintiff could have 
« no remedy againft them, and was therefore intitled 
• f and neceffitated to refer the forcible Injury to its 
" proper Caufe, the throwing pf the lighted fjuib by 
" the Defendant, by the burfting of which he was 
* deprived of his fight* 

« The 
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Difientiente Blackstoni. 

f< The diffentient Judge thought that, agreeably to 
* the principles of the Cafe reported by Lord Ray- 
•* mud, an Mm on the Cafe only would lie j and 
" not an Aftion of Trefpafs vi et armis : for that by 
u the A a of the Defendant no direlt Injury was 
" done to the Plaintiff, and only in confluence of that 
"Aa prejudice had been fuftaincd, through the 
" diftina Aft of others, not by the inftigation or with 
" the concurrence of the Defendant, 



<c 



cc 



cc That the Aa of the Defendant was complete, 
and terminated by the fall of the fquib on the fpot 
to which he threw it 5 that the throwing of it from 
" place to place afterwards was a new independent Aa, 
«* which could not fall within the Lirtiits by which 
" this particular fpecies of Aaion is legally circum- 
<c fcribed, 

' c< for a Menace an Aaion of Trefpafs vi et amis 

* will lie :* fQr it is an inchoate Aa of Viotente. 

■*■■*.. » 

• **' From an Attention to the Honour, ami a fefined 
* fentiment as it feems 6f the Pelicacy of the Sex 
" this Form of Aftion is applied in drcumftances 
cc which otherwife appear hardly compatible with it. 

« An Aftion of frefrafs vi et amis was brought 
«' agsinft the* Defendant for an Affault arid &lfd Inv» 
" prifonfnent ojf a native MiHorquin. 

«« The Plaintiff declared on an Afliult 9XMnorca u 
! c in London, in the Pariih of St. Mary U bow, iri the 

" Ward 
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Of jurifdiSiion beyond Sea againjt a Governor for Exce/s. 

" Ward of Cheap, an Imprifonmcnt for ten months, 
" and exile into Cartbagena $ in the Dominions of the 
"King of Spain. 

" The Defendant pleaded, N 

"Firft, the general IJfue ; 

u Secondly* a fpecial Juftification ; that he ttaa 
u Governor ef Minorca,* and that the Plaintiff was 
" guilty of a Riot, and endeavouring to raife a Mu* 
4C tiny I whereupon the Defendant, as Governor, feized* 
" detained him for fix days, and banifhed him to Car* 
" tbagena .'—with a protejlation excepting to the fofaljy 
H of the Trifpafs as alleged. 

* 

" On the Evidence the Aflault, Detention, and 
" Exile of the Plaintiff by the Defendant caipe before 
14 the Jury : and for the Defendwt Evidence was given 
u that the Plaintiff was a Native of Minorca. " 

9 

" That the Minorquins in general are governed by 
" the Spanijb Laws, and occafionally refort to thofe 
<f of England: that the Plaintiff refided in the Ar+ 
cl raval of St. Philip's, where on the Trial the power 
iC of the Governor was repf efented to be abfolute. 

" The Jury found for the Plaintiff with 3000 L 
"Damages. 

"AM 



54% hid af Exceptions in the above Cap. 

€€ A Bill of Exceptions was te ndered* and fealcd \}f 
" Gould, Jujlicc> before whom the Caufe had beett 
u tried. 

u On the Bill of Exteptions it Was contended! that 
" an Aft ion could not be maintained ift this Country 
" for an Imprifortment of a native Minorquin in Mi* 
" norca by the Governor of the Ifland. 



it 



n That if in general it could, {till upon the 
" Evidence* in this particular Cafe, it could not be 
" fupported againft a Governor fo afting in the Ar* 
"rwtf/of St. Philip. 

. u Not much ftrefs Was laid on the manner of charg- 
u ing the locality of the Trejpafs. 

" Lord Mansfield, in delivering the .Opinion of" 
€< the Court, faid, 

ft That the objeftion, founded on the Plaintiff's 
" being a native Minorquin was wifely abandoned ift 
€€ the latter part of the Argument s for that it wa* 
c< impoffible to contend he was therefore lefs intitled 
" to apply to the King's Courts for Juftice than if bora 

*' withid the found of Bow Bell. 

*. 

" That in the Defendants Juftification there is 
€t nothing by which it is made apparent that he a&ed 
u in & judicial Capacity on this occafion, either in the 
<c jtrrava! of St. Philip or elfewhere : all therefore of 
<f a fuppofed peculiar Jurifdiftion in that diftrift is Out 
« of the Cafe. 

••That 
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cc That it remained, whether as Governor the De* 
" fendant was exempt from this Aft ion. And herd 
" too if fuch exemption exift, it muft be pleaded : 
"and if any thing it is a Plea in Bar of thtjurif* 
diftion: he has admitted the Jurifdiftion by the 
Pleadings, upon which this Bill of Exceptions 
comes to be argued : but not to reft the anfwer on 
this only : fo far from its being true, that fuppo* 
fing an Aftion to lie in the Courts for an Injury com- 
mitted by one private individual againft another in 
Minorca y it would not, however, lie againft the 
" Governor, the more juft and cor re ft ftatement 
" would have been, that if an Aftion in fuch circum- 
" fiances would lie againft no other perfon, yet againft 
u the Governor, emphatically, it would. 

• f In every Plea to the JurifdiSion, you muft ftate 
another mere proper and fufficient Jurifdiftion : for if 
there be no other, that alone will give the King's 
Courts a Jurifdiftion. Now in this Cafe, if the 
King's* Courts could not hold plea, no other Court 
can. The Defendant is as a Viceroy: and locally, 
during bis Government, ho Aftion, civil or criminal, 
will lie againft him. 

* c This too arifing on the conftruftion of the ex- 
4C tent of his Authority under the King's Letters Pa- 
u tent, cannot be tried in Minorca : for no Queftion 
u concerning the Seignory can be tried within the Seig- 
•* nofy itfclf. And to lay down in an Englijh Court 
" of 1 Juftice fuch a monftrous Proportion as that a 
li Governor, afting by virtue of Letters Patent udder 

« tht 
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544 faajiiy of JurifdiBion in the CaUfa 

" the Great Seal is accountable only to GOD and his 
€C own Confidence, that he is abfolutely defpotic, and 
" can fpoil, plunder* and affeft his Majefty's fubjedts, 
•• both ih their Liberty and Property* with impunity* 
*' is a ddftrine that cannot be maintained; 

f * That if the fcbnduft of the Governor had beert 
* c fairly jujtifiabk, according to the local Conjlitution 
u of that Ifland* he might have proved his Juftifica- 
*' tion, and given the Fa&s* including the Laws and 
*' Ufages of that Ifland, in Evidence under the ge- 
" neral Iffue : but that no fuch Juftificatioh was of- 
lc fered at the Trial, 

u Then a& to the totality i this xi fomctithcS a for* 
u mal exception* and at other times a fubftantial one i 
u where the proceeding is in rem* and the efFeft of the 
%t judgethetat cannot be had if brought in another 
*' place, there the exception is manifeflly of fubftancei 
" as in Ejedmenty if laid in the wrong County, fof 
u then the Sheriff cannot deliver poflcffion ; or where 
" in its Nature the Charge is local i but the exception 
<c is only formal when in a iranfitory Aflion the Plata- 
" tiff, as he may* lays his Venue any Where in England % 
" and becaufe the real place is material to the Caufe* 
" introduces it ih his Declaration with the formal 
" videlicet in the Conclufion. Where the place is al* 
" together immaterial, the Plaintiff contents himfetf 
" with leaving it entirely out of his Declaration* gives 
ic ground for Trial by charging the Caufe of Adtioa 
" as arifing in an Englijb County, and proves it 

*' whcrpfocver in fa& it look place* 

tt Now 



fiBititfus Ptiuti\—*tbt stflion m&inthlnable, and rightly 

brought. 

*' Now if the Plaintiff merely charges in London 
u what the Nature of his Cafe compells him to refer 
u to the ILaft Indies or elfewhere* this will incur a 
M Variance between the Declaration and the Proof in 
tc fupport of it, and therefore he Ihall firft allege the 
u place, and then affign it a fifHtious locality, for the 
Cl pufpofe t>f Trial * and the Defendant (hall never be 
,r permitted to prove that the place thus fet forth is 
u impoffible or repugnant ; finte the Plaintiff merely* 
€< declares on the Truth and Neceflity of his Cafe ; 
alleging the real fituation, for that the fubjeft of his 
Complaint requires it* and annexing the nominal* 
n which is merely in effeft to fay that he prays the 
•* Caufe may be tried in London : as here, part of the 
w Injury being the barfifliment from Minorca to Car- 

lc tbagena y it became neccflary to ftate on the Deck- 
41 ration the place from whence as well as that to vyhich 
" he was banifhed, 

* f The Court* was unanimous that the Arftion well 
u lay, and was rightly brought* 
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* In Trover on not guilty Trefpafs quare Claufum fregit, 

pleaded, it appeared in Evidence the Plaint if cannot pro*oe a Tref 

that the Dtfendant nJoas Tenant by pafs but 'where he lays it, nor lay #• s^g* tit 

the Curtejy of Lands in Ireland, it in any other place but *wbert it g.* r. 7 a, ' 

and bad cut down and fold the it : but it is otberivife in Aft ions Styl. 331 (2*5) 

Trees from off the Eftate 9 and that tranfitory as Tjoverj ergo, in 

the Re'uerfion belonged to the Plain- this Cafe he may lay the Convevfon 

tiff: and upon a Cafe made it ivas here, and prow if tv be in Ireland. 
refohed, that in local Afiions, as 
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g+6 Of Trefpafs en the Caff. 



CHAPTER IV. 

Cf Trespass en the Case. 

<c The Adlion of Trcfpafs on the Cafe is a Remedy 
<f where I cannot charge any A& in itfelf criminal, or 
" dire&ly prejudicial to me : but an OrniJJion by which I 

« 

<c fuffer, or a prejudice in cenfequence of an Aft done by 
" the party again ft whom the A&ion is brought : thus 
" for diverting a Watercourfe ficuate in the Defendant's 
u Land* and by which a necefiary fupply of water is 
Ci conveyed to the Land of the Plaintiff y trcfpafs of 
u Claufum frigid and Trefpafs vi et amis, are each 
$< plainly inapplicable ; but this Aftion of trefpafs on 



cc 
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the Cafe is proper for the redrefs of fuch confequential 
damage. 



Comm. in. €< Injuries to a perfon's health, by felling bad food, 

Halifax's Ami: Cl by carrying on a noifome trade near him, by un- 

9# cc fkilful condudk as a phyfici^n or apothecary, by neg- 

u ligently or ignorantly concluding his fuit at law, are 

" liable to this A&ion, which is equivalent to the Ac- 

cc tie infaftum cempofita of the Reman Law. 

stocks v.Booth. " Case was brought for difturbtng the Plaintiff in 
MicfiyG.'iii. c< his Pew. The Declaration ftated a Right to the 

c< Pew $ without laying it to be appurtenant to a Meffuage 

« in the Parijb. 

c< At the Trial of the Caufe, the Plaintiff did not 
" fet up any Claim from the Bilhop, or lhcw an enjoy* 

" ment 



hefcription without Jbewing Ground of poffible Title not £4$? 

good to maintain AQion on the Cafe for the Poffeffion of 
a Pew* 

u ment in refpeft of an houfe : but offered Evidence 
" of Poffeffion for above fixty years : and would have 
u derived Tide from one Chappie, to whom the Mi- 
" nifter and Churchwardens, in the year 1718, gav? 
<c in writing their con fen t to build the Pew, 



cc 
if 



The Judge directed a Nonfuit : and on Motion for 
fetting it afide, 
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After hearing the Arguments on this Cafe, the 
Court was unanimoufly of opinion, that the Non- 
"fuit was right, and that the bare poffeffion was not 
<c fufficient to warrant this A<ftion for difturbance : but 
w if the Plaintiff had claimed it as appertaining to an 
u boufe, fuch Evidence would have been fufficient. 

" On Case, tried at the Summer Affizes.at Exeter. Roger* t. 
<r the Declaration ftated that the Plaintiff was poffefled t!&.4si.£ 
u of an ancient Meffuage in the Parjfh of Biddeford: 
" and that he had, as appurtenant to that Meffuage 
the ufe and occupation of a certain Pew in the 
Church in Biddeford: and that the Wife of the 
Defendant fat in the Pew, and prevented him from 
? c enjoying it. 



cc 

cc 



cc 



The Defendant pleaded the general Iffue. 



"In Evidence it appeared, that about forty years 
" before the Adion, the Church was pulled down : 
" and that when it was rebuilt) the Re&or and Church- 
*! wardens put the Family, under whom the Plaintiff 

N n z *J claimed. 



54? Otberwife, where claimed as appurtenant to a Mejfaagi 

within the Pari A. 

c< claimed, in poffeffion of the Pew,, which they had 
" enjoyed uninterruptedly till about two years prior 
u to the A&ion. 

* c That about thirty-fix years paft (at the time of 
cc the Trial) the Plaintiff put a Lock on the Door, 

« c and matted the Pew. 

•> 

tc The Judge told the Jury, that after fo long a 
• 4 poffcflion as thirty-fix years, they might prefume a 
^ legal Title in the Plaintiff. 

" A new Trial was moved, on the Ground that there 
v <c was no Evidence to be left to the Jury. That the 
c< Plaintiff's own Witneffes had proved the Pew was 
ir common, at the diftance of forty years •, and that 
" they had proved a Gift fince the rebuilding of the 
" Church. This, it was contended, deftroyed the 
" Evidence of a Title by Prefcription. 

u Lord Mansfield (aid, thcQueftion is, whether 
l l there was any Evidence to be left to the Jury. 

<c The Plaintiff's Title to the Pew is, that it has im- 
• c memorially belonged to the houfe. The Defendant 
" fet up a joint Title. The Plaintiff, in fupport of his 
" Claim, proved he was put in poffcflion by the Ree- 
"tor and Churchwardens about thirty-fix years ago. 
" The Queftion is, whether this AGt of the Reftor was 
" to give poffefiion under an eld immemorial Right, 
cc or in confequence of a new Gift. There are 
" ftrong reafons to induce us io fwppofe it was net 
" a Gift. They would not make a Gift of that which 

" other 
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Commander for a malicious Profecution of afubordinatt . 
Officer before a Court-martial. 

" other people claimed. A Gift cannot be made with* 
Cl out a faculty. 

" The Winxford Family (under whom the Defendant 
<c claimed) have acquiefced for thirty -fix years': which 
" is almoft double the time required by the Statute of 
" Limitations as a Bar in certain Cafes, 

» 

Title II. 

Whether ABion on the Cafe maintainable againft a naval 
Commander in chief for a malicious Profecution of a 
fubordinate Officer. 

ct The Plaintiff fued in the Exchequer by Trefpafs Sutton v. John. 
on the Cafe, and reciting the War between Great 493/ 
Britain and France, and the United Provinces, and 
1 the command of the Defendant over a Squadron of 
" Ships of War, and that the Plaintiff was Captain of 
" the IJis, one of the faid (hips, proceeded to ftate the 
14 Aftion in Port Praya Bay, on the 16th of Aprils 
" 1781, between the French Squadron* commanded by 
" Monficur Suffrein, and the faid Britifb Squadron, 
" commanded by the Defendant : and that in the faid 
u Aft ion the Ifis was greatly damaged : and that after 
tc the engagement the French Squadron failed away, 
" and the commanders of the faid Britijh Squadron 
" were thereupon ordered by the Defendant to flip their ' 
fi Cables and put to fea after the faid French Squadron : 
" and the Defendant, as Commander in chief, by fig- 

N n 3 " nal 
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44 



$$p Declaration in the above Cafe. 

u nal caufcd the Squadron to form in line of Battle, 
cc and bore down with the faid Squadron about fun- 
€C fet, in order to engage the Enemy : but no farther 
engagement took place. 



€t 



Cff 



u And that although the Plaintiff, during the whole 
€ * of the faid Engagement and Purfuit, and bearing 
fi down on the French Squadron, and during the whole 
" of the faid 16th of April had behaved and con- 
€t du&ed himfclf as a gallant, good, loyal, obedient, 
"and faithful Captain and Commander of the, faid 
c< Ship of War called the I/is, and did his duty as fuch 
cc to the beft of his power, (kill, and ability, and the 
c< ftate and condition of the faid fhip, and was never 
guilty of delaying and difcouraging the public fer- 
vice on the 16th of Aprils or at any other time, nor 
cc of wilfully or willingly difobeying the orders or 
fignals of the faid Defendant ; nor of wilfully and 
improperly falling aftern, and not keeping up in 
the line of battle, according To the fignal then 
cc abroad, after the IJis had joined the Squadron, and 
" cleared the wreck of the foretop-maft, when the De- 
c * fendant bore down upon the Enemy, or of any other 
cc negleft, difobedience, mifconduft, or mifbehaviour as 

Captain of the Ifn\ the Defendant, well knowing the 
premifes, but malicioufly^ injurioufly, and wrongfully 
c ' contriving and intending to hurt the faid Plaintiff in 
** his good name, character, and reputation, as a Captain 
" and Commander of a Ship of War in his Majefty's 
* c Service, and to caufe him to be fufpe&ed of cowardice, 
44 treachery, difloyalty, difobedience of orders, negleft, 

■ 

41 and mifconduft, and to bring him into great difgrace 

"and 
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€< and contempt with all his Majefty's fubje&s, and to 
cc deprive him of his rank and ftation of Captain of 
tc the IJiSy and of the advantages and emoluments 
€ * thereto belonging, and to fubjeft him to the pains 
<c and penalties by the Laws and Statutes of the 
c * Realm inflidted upon Captains and Commanders of 
" Ships of War guilty of Cowardice, Difobedience, 
€< and other the crimes aforefaid, and to put him to 
* c great labour and trouble of body and mind, and to 
" great charges, and to impoverilh and ruin him, he 
cc the Defendant being fuch Commander as aforefaid, 
"afterwards, to wit, on the 2 2d of April, 1781, 
" aforefaid, at Port Praya Bay, otherwife Port Praya 
" Road, to wit, at London aforefaid, in the Parifh of 
" St. Mary Je bow* in the Ward of Cheap, falselv 
" and malicioufly, and without any reasonable or probable 
Caufe, charged and accufed .the faid Plaintiff with 
having, on the faid 16th of April, 1781, committed 
the crimes and offences of difobedience of. his (the 
Defendant's) verbal orders and public Jignals, in not 
cutting his (the Plaintiff's) Cables, and putting to fea 
" after the Enemy -, and for falling a-ftem after he 
(the Plaintiff) had joined the Squadron, and not 
keeping in the line of Battle, after he had cleared the 
c< Wreck of the foretop-maft, when he (the Defendant) 
" made the fignal for the Line of Battle a- bread, and 
" bore down on the Enemy at fun-fct. 

Ci The Declaration (after dating the confequences 
imputed to this fuppofed difobedience and negled) 
proceeds to charge that the Defendant falfely, ma- 
♦ N n 4 *' licioufly, 
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55* Declaration continued. 

(C licioufly, &c. and without any , reafonable or pro- 
« c bable caufe, put the Plaintiff under arreft, in order ta 
cc his trial by a Court -martial ; and alfo wrongfully and 
<c malicioujlyj under colour and pretence of the faid 
c< fuppofed crimes, fufp ended him from his office, pofl:, 
" and rank as Captain and Commander of the I/is, un-» 
" til a Court-martial (hould be held : and malicioujly, 
€C and without any probable caufe, fent the Plaintiff to 
" the Eajt Indies, and thence to Great Britain, in order 
" to be tried by a Court-martial for the faid fuppofed 
'< offences ; and malicioujly, and without any reafonable 
cf or probable caufe, kept him in imprifanment and fuf* 

penfion from the faid 2 2d of AprH } 1781, to the 

nth of December, 1783. 






€< The Declaration next charges the Trial before the 
u Court martial the ift of December \ 1783, as upon a 
" falfe and malicious Charge, and the Acquittal by the 
cf faid Court in Terms the mod full and particular, 
€i concluding, that be be honourably acquitted of the 
«« whole of the Charge. 

a And it terminates in ftating/^j by the ademption 
•• of his (hare, as Captain, in prizes and captures taken 
by the Ifis during V\% Ju[penfion % expences in defending 
the Charge, and general damages to his name, cha- 
* l rafter, and reputation, 

cc The fecond Count was the fame as the firft, omit* 
cc ting to charge the allegation of confequences of the 
** fuppofed difobedience of orders. 

I c Th* 



cc 
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<Two fpecial VerdiSsfor the Plaintiff. J5J 

" The third Count, after reciting the introdu&ory 
€C matter, declares on the charge, arreft, and fufpenfion* 
<c and proceeds, that although it was the duty of the 
" [aid Defendant, as Commander in chiefs to have bolden, 
* € or caufed to have been bolden, a Court-martial, 
" for the faid fuppofed negledt and mifcondudt, when 
" and so soon as be reafonably and conveniently could, 
cc after the faid charge, arreft, and fufpenfion % and al- * 

" though he might reafonably and conveniently have 
" holden a Court-martial, for the purpofes aforefaid, 
* c during the ftay of the Squadron at Port Praya Bay, 
" as well as often after the departure of the fame, there 
being, during all fuch time, a competent number of 
Officers, of and in the faid Squadron, to compote 
fuch Court-martial, and although he was frequently 
requefted by the Plaintiff to hold the fame accord* 
" ingly •, he, well knowing the premifes, wilfully* wrong- 
u fully y and contrary to bis duty as Commander in chief \ 
"omitted, negledted, and refufed to hold a Court- 
-martial until the firft of December ■, 1783. It then 
" ftatcs fubftantially as in the firft Court, 

" There was a fourth Count, not materially different 
*' from the third. 

" The Defendant pleaded the general IJfue* 

€ f The Caufe was twice tried before the Chief Bqron 
«< at Guildhall. 
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u The firft fpecial Jury gave 5000 /. damages 5 the 
J* fecond, 6000 
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554* Arguments in Atrtft of Judgement. 

u The Court was moved in Arrejt of Judgement % on 
cc objeftions taken to ihtfirfi and third Counts. 

u The firft Objection was to the Charge of a mali- 
" cious Arreft, Sufpcnfion, and bringing to Trial by 
"a Court-martial: and to this it was objefted, that no 
<c Action lies for a fubordinate againft his fuperior 
€c Officer for an Aft done in the Courfe of Difciplfae, 
" and under powers incident to his fituation. 

<c The fecond objeftion wis, that, fuppofing an Ac- 
<c tion could be brought by a party fituated as the Plain- 
<c tiff, againft one in the public ftation of the Defen- 
" dant, for an Aft done under powers refulting from 
" fuch ftation, that in the particular Cafe the Ground of 
44 A d ion failed : for that upon the face of the Record, 
" and on the Plaintiff's own (hewing there was probable 
" Caufe. 

c< There was another objeftion, that the Damages^ 
fi as to part, were not properly ajjigned ; for that in lay- 
c< ing the fpecial damage by Lofs of Prizes, there isf 
*' ad Averment of Title to prize money; that it does 
<c not follow, from the faft ftated, that the prize 
" money was loft ; and that in point of Law, it was 
"not loft. 

♦ 
v ^On the third Count, for delaying the Trial by 

" Court-martial, it was objefted, that fhort of three 
" years, no^itpe is limited by the law for the holding 
" of a Court-martial. 

" With 
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Eyre, 
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With refpeft to the Affigntnent of the fpecial 
Damages, the Lord Chief Baron Eyrb, in delivering 
the opinion of tht^Court, obferved, that they were 
" clearly of opinion this objeftion muft be over-ruicd. 
That the damage was well affigned by dating the 
lofs happened by reafon of the wrong complained of; 
" that the reft is matter of Evidence ; and after Ver- 
" dift, if any thing can be fuggefted to have proved 
" the lofs to have been fo occafioned, it muft be pre- 
" fumed. That in point of Law, a fufpended Captain 
" does not appear to be in fuch fenfe a Captain aftually 
" on board, as to be within the proclamation for dif- 
** tributing the prizes. 

*' As to the want of probable Caufe, that the Court' 
" martial had indeed faid, in a part of their fentence, 
" that the party charged before them, Captain Sut- 
« ton, was juftifiable in not immediarcly cutting or 
" Qipping the Cable of the Ifts after his getting on 
" board ; and hence it had been inferred, that it had 
« appeared to the Court-martial, and is accordingly 
«« ftated by the Plaintiff on the Record, that he had 
« difobeyed orders, and was driven to jujlify himfelf 
« by circumftances : and if fo, there was probable 
« Caufe for putting him on his Trial, though the cir- 
« cumftances, when proved, ihould be found to be a 
«« Juftification. 

«• That it is true the Court-martial is not neceffarily 

« to be prefumed to have ufed the Word in the /«*- 

« nical Acceptation of anotheir Forum > but that, on 

* com- 
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£56 In Favour of the Aftion. — 0» the fuloriinatt and pre \ 

4 vijional Points. 

" comparing this with other parts of the Sentence* 
" where they acquit him generally, it does appear as 
if they intended to mark fora fpecial difference* 
and to imply that he did difobey, but was under 
" circumftances juftiSed in the difobedience. 

"And then the Queftion arifes, if this be admitted 
" the true meaning, whether the fatt of difobedience* 
c< thus eftablifhed, will not be a probable Caufe for 
" bringing him to a Court-martial. 

" That it might be perhaps a fufficient Anfwer, 

" even taking the Defendant, in this Cafe, to have 

" known the ftate and condition of the (hip, and all the 

" circumftances, which, in the opinion of the Court- 

" martial, amounted to a Justification, that he was not 

bound to forefee, they ought neceffarily to have this 

effeft : but that the proper and fatisfa&ory Anfwer 

" in this Cafe is, that the Court-martial had acquitted 

" K\m generally of thefirft charge, pronouncing thatfo 

€C did not delay thefervice: that it is impoftible, there- 

" fore, to find in the Sentence probable Caufe for this 

part of the Charge. And if the Defendant have 

brought the Plaintiff to Trial on one Charge, for 

cc which there was no probable Caufe, and on another, 

€< for which there was, the Declaration is felo defe y as to 

" the fornfier, but good as to the latter. And after 

* f Verdidt, the Jury muft be taken to have givea 

*' damages for that part only which was aSionable. 

u That as to the delay of holding a Court-martial, 
* c the limitation of time, beyond which it Ihall not be 

«' held, 
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u 
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On the fhain Quefttin* £ u J 

n held, is by no means a legal licence to poftpone 
*' holding one to the utmoft limit Of that time: but 
tc that it muft be held within a reafonablc time, Other* 
wife fufpenfion and arreft being incident to the power 
of holding fuch a Court* it would imply an Autho* 
u rity to imprifon for three years prior to the judicial 
<( inveftigation of a iuppofed crime, and this could 
]" not be endured* 

<c But the great ftrefs of Argument ttrt-ned upon the 
u Queftion already ftated, whether an AdHon for a 
u malicious profecution (and of courfe for the other 
Wrongs charged in the conduct of it, or as confer 
quences) will lie for a fubbrdinate Officer againft 
" the Commander of a Squadron i 

«* Upon this the whole Cafe heccfiarily turned : and 
u it is from its Nicety and Importance only, that here 
" the laft place is given to it: in order to clear the 
" Queftion of the particular points, and prefent this 
" full and detached from obje&s of fmaller Confidera* 
" tion, in the Conclufion of the Cafe* 

" The Lord Chief Baron introduced his fehtimenti, 
u and the Refolution of the Court on this capital 
" Queftion, by remarking that the negative on the 
u competency of fuch Action had been deduced from N 

"afuppofed Analogy between the Cafe of a Cbat- 
" mander and that of Judges^ jfarors, and the Attorney* 
" general, when proceeding upon information ex officio t 
cc there being no adjudged Cafe* or any Authority m 
" the Law, that can be brought to bear on the point, 
£ fo as to give it any fupport. 

"That 
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!$5& Cafe of Fabrigas and Moftyn, and other Cafes adduced 

as favourable to the Anion. 

cc That the Cafe of Fabrigas and Moftyn required 
cc much diftin&ion and refinement to avoid its appli- 
<c cation in fupport of this. 

w«u ▼. M*c. * c Nor lefs ftrong was the inference to the prefent 
sittl^tatweft- u from another Cafe ftill nearer in point of time : 
Mic. 1779. 4< which was an Adion brought by a Captain in the 

" African Corps againft the Defendant, as Lieutenant- 
" governor of Senegambia % for imprifoning him for 
" nine months at Gambia^ in Africa : in which Lord 
" Mansfield left it to the Jury on the motives of the 
« Defendant's Conduft from the fafts in Evidence: 
Cl and compared the proteftion allowed to military 
<c Officers to that extended to inferior civil Magiftrates, 
ct who (hall not fuffer for mifapprehenfion or miftake, 
"but for deliberate A&s of arbitrary Abufe in the 
" exerqife of the Authority intruded to them. That 
" tljefc are Cafes in which one fpecie* of Aftion is 
fupported ag»i?ft military men in command, for ads 
done by colour of their Authority, or, in the Ian- 
guage of ofie.of the Propofitions, under powers 
€< incident to their fituation : and it docs not readily 
" occur why another fpecies of Adtion, differing in 
" form rather than in fubftance, fliould not alfo be 
" fuftained. that public Policy and Convenience, fo 
« far as the Argument from thefe is admiffible, apply 
« c with the fame force to each. 

■«« That the Court never had a Difficulty on this part 
« of the Cafe. That*h£ principle of the Afiion is pretty 
« clearly *feertatt*d in the Cafe of SaviUe v. Roberts, 

♦'and 
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Analogy denied between the Office ef a Commander and f$§ 

that of a Judge m Juror. 

%i and in that of Jones v. Gwynn, and is general and Silk. 15. 

^ Jones *• 

'«■ univerfal. Owynn. 

Gilb. Rep* 185. 

ct That to Judges indeed and Jurors it cannot tpply : 
%i becaufe the Law calls them to the exercife of thole 
" fpecific fun&ions, and cannot with-hold faith and 
" credence from thofe whom it appoints to carry its 
u provisions into effeft. 

" But a Commander in chief has a general Au- 
iC thority, to which fentence on thofe under his corar 
" mand is merely incidental, and is in the condition 
" of every other fubjeft in this Country, who, beirjg 
" intruded with general powers, has refponfibility 
" annexed to his fituation. 

cc If it is meant that no Aftion lies for the exercife 
*' of powers lawful in the abftrad, and not proved 
<c to have been unlawfully exercifed in the particular 
" Cafe, the propofuion is clear and unexceptionable : 
<( but if it is contended that a Commander in chief 
cc (hall with legal impunity bring a fubordinate Officer 
" to a Court- niartial for an offence of which he knows 
u him to be innocent, the propofuion is too monftrous 

" to be debated. 

♦ * » » 

€X That thene may be cafes where the extent of the 
Power is and fhould be unbounded, while adting 
with a view to its legal objeft ; but none where it is 
" neceffary or permiflible that it fhould a& without 
" this objeft : and happily for thofe who live under 
" the Conftitution of a free Government, it is imp ok 

!!0blc 
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5&> Eiftinftion between the Extent and the Abufe of J«- 

+ rifdiBion. 

" fiblc to ftatc a Cafe where it can be abufed with 
•' impunity. 

" That the Court entered ifttd all thd difficulties of 
** the fituation of an Officer whofe fortune and whofe 
V honour might come to be fo ftaked. That thefe 
" Confederations had found their weight t but not fo 
" as to exclude the eftablifhed Jurifdi&ion of the 
u Country : that* on the contrary, thofe Jurifdidlions 
u mud be pre fumed equal to their functions i it muft 
fC be prefumed they will do their duty honeftly ; if 
" they do, no man can have much to fear t to fitua- 
u tions which require indulgence," they will (hew its 
. " but that be the rifque more or lefs, all men hold 
" their fituations*in this Country upon the condition 
" of having their Conduit meafured by that ftandard 
cc which the Law has eftablifhed* Men of Honour 
€C will do their duty* and abide the confequences. 

cc Judgement wa* accordingly for the Plaintiff. 

" On Error brought in the Exchequer Chamber, 
" befides the general Errors formally affigned, and 
" thofe of a fubordinate kind relative to the prize 
?' money* the probable Caufe of Trial, and the 
€< Delay of a Court-martial, the Caufe of Error was 
fl thus ftated on the main Queftiori, that in giving the 
* € Judgement of ore/aid, the faid Barons of the Exchequer 
" have decided Upon a Quejiion not Cognizable in a Court 
'" of Law : in as much as it appears that the faid fup- 
€c pofed offences were committed by the faid George as 
* Commander in. chief of a Squadron of his Majefty's 
i, -~ ? Ships 
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u Ships of War in the due courfc of difcipline, and 
u under powers legally incident to his ftation as fuch 
u Commander in chief. 

c * The Counfel for the Plaintiff in Error argued 
" much on the inconvenience of fubjefting a Com- 
<€ mander in chief to thefe A&ions, and after urging 
the fuppofed Analogy of the Cafe of Judges and 
Jurors, contended there was a farther peculiar 
" ground of exclufion in thefe inftances, from a ne- 
" ceflary want of competence in a Jury ro decide on 
" the Merits of a Queftion of naval Difciplinc. 

" Thar ihe proper Forum of Enquiry, if a fu- 
***jptriQT Officer had condufted himfclf oppreffively 
(C towards an inferior, was prefcribed by the Legijla- 

♦ 

" ture, a Court-martial : and that, although this will * 33 
" not convey a compenfation to the individual, there 
" are many inftances in which private fatisfa&ion is by 
" Law excluded. 

" That this is the firft Altion of the kind, though l* ciw t. 
" there have been many inftances that would have plt^w, 580. 
" fupported it on the ground of malice, which has 
" been proved before Courts-martial, if this Grdund 
" were capable of giving a fupport to the A&ion. 

<€ For the Defendant in Error it was argued, that Miner v. scare 
u with regard to Judges, the principle Urged by way "biTil^i. 
ic of Analogy protects only the Judges of the King's 
" Courts of Record : but that the exemption here 
" fuppofed runs through all the Claffcs of naval fub- 
•* ordination. 
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?6z Arguments for the Defendant in Error a 
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€ * That as to the Attorney-general, no Cafe can be 
" ihewn that he is not civilly anfwerable : fo that the 
" Argument is founding an unknown principle on 
€t another equally unknown. 

Boot ▼. cooper " That the protedlion of Law is in no Cafe farther 
B.asG.iii. "extended than to Officers of the Revenue: yet 

BR 

<c where an Aftion of Trefpafs cL fr. was brought 
" againft Officers of the Excife, it was determined, 
" notwithftanding the incompetency of that particular 
cc A&ion, becaufe the original Entry was legal % that an 
" AStion on the Cafe would lie for obtaining or execut- 
" ing the Warrant on bad Motives. 

4< That an Aflion of the fame Form with this had 

Sutherland v* 

Murray, coram " been brought, where the Plaintiff was Judge of 

Eyre, Baron. 

ntuBgi after « t he Vice-admiralty Court in Minorca, and the De- 

" fendant Governor and Vice-admiral of the Ifland. 
" And the Allegation there was, that the Defendant 
" maliciovffyy and without any reafonabk or probable 
Caufc> fufpended him from the faid Office, whereby 
he loft his profits, &c. On the Evidence it appeared 
that General Murray had legal Authority to fufpend 
till the King's pleafure were known ; that having fo 
" fufpended, he di retted the Secretary of State to 
take the King's pleafure on it : that the General pro* 
fefied his readinefs to reftorc him, if he made a par- 
ticular Apology : that this condition of reinftate- 
€C toent had been approved by the King. Yet there 
" the Plaintiff recovered 5000/. and it was not at- 
" tempted to arrcft the Judgement. That this was the 
4C proper A&ion, when a Conduct generally legal was 
" vitiated by the Motives. 
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" That as to the Argument of incompetency from 
want of (kill in fubje&s colUrerd to *hr Quetti n, 
it would exclude nurnberltfs Caics which tall per- 
"petuJiy within the province of the jury: and 
" (ome where the Ifluc is diretlly upon the knowledge 
<c excrcifed in a particular profeffion ; as ir this very 
w fpecies of Aftion were brought, (which by Law it is 
u liable to be) againft a Surgeon, a PhyGcian, or a 
" Lawyer, for ignorance in their refpc&.ve proftflfmns* 
u by which the Plaintiff is damn fied. Buc an Aftion 
* for a malicious Profecution, without probable Caufe, 
" (lands clear of other points of investigation than 
<c fuch as may reafonably fall within general apprehen- 
" fion, on a view, of Fads. 

" The extreme difficulty in the Plaintiff's way is an 
" Anfwer to the fuggefted inconvenience of thefe 
" A&ions, and at the fame time iufficiently accounts 
fc for the Want of Precedents. 



Finally, the Opinions of the Chief Justice of 
u the. King's Bench and of the Common Pleas 
" were reported to the Chancellor. 

<€ They ftate that the eflential Ground of this A&ion, 
cc as contradiftinguifhed from that of Trefpafs vi it 
" armis, is, that a legal profecution has been carried on 
" without a probable Caufe. 

<c They give their grounds why a Court of Common 
" Law Ihould not go to the extent of pronouncing, 
" that the profecution for the fuppofed malice, of 
" which this A&ion is brought, was without probable 
" Caufe. 

<c That with regard to the delay of holding a Court* 
^ martial, and the Averment that it is incident to his 

Oo a "Office, 
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u Office, the contrary is true by the Statute Law of 
" the Land. There is therefore no faft, upon this 
c< Allegation, to be tried by a Jury, 
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That in refpeft to the delay of bringing to Trial, 
it is a mere military Offence, the abufe of a military 
difcretionary power, and the Defendant has not beca 
" tried by a Court-martial. That a Court of Com- 
" mon Law, in this Cafe, has no original Jurifdicflion. 
'* That it is like the Cafe of Barwis and Kef pel: 
*' and this objection they thought to be fatal. 

" That this was their Opinion upon the firft, fecond, 
" third, and' fourth Points, fuppofing an A&ion for a 
t€ grouqdUfs profecutign before a Court-martial to lie : 

" But that the great and important Queftion now 
" brought into Judgement, for the firft time, is, v?bt* 
<c tberfucb Afti&n can lie f 

" That the occaGon has frequently arifen, and the 
" impulfe which might animate to fuch a Trial, has 
Cl been warmly felt : yet till now it is without Ufage, 
" Precedent, or Authority to fupport it. 

u That the Wifdom of Ages has formed a Sea 
military Code, collected and digefted in the laft 
Reign into an Aft of Parliament : that by this all 

" violations of naval Duty are to be tried, and tried 

cc by a Court-martial. 

" That a Commander in chief, abufing bis difcre- 
€C tionary Power of bringing a Man. to Trial, is, by 
cc the thirty- third Article, triable by a Court-martial. 

" And 
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" And on principle the fame Court which tries the 
" original Charge, ought to decide on the probable 
" Caufe for inftituting fuch Profecution, and bringing 
c< it to Trial. That the fame military Jurifdl&ion 
u ought therefore to pronounce on both. 

€f That the Salvation of this Country depends upon 
<c the Difcipline of the Fleet : without difcipline they 
" would be a rabble, dangerous only to their Friends, 
" and harmlefs to the Enemy. 

€i That Commanders, upon a Day of Battle, muft 
a& upon delicate fufpicions, upon the Evidence of 
their own eye; muft give defperate commands; 
"muft require inftantaneous obedience; that a mili- 
" tary Tribunal is capable of feeling all thefe circum- 
u ftances, and of underftanding that the firft, fecond, 
cc and third part of a Soldier is Obedience. But in 
4C what condition (their Lordfhips add) will a Com- 
" mander be, if, upon exercifing his" authority, he is 
" liable to be tried by a common Law Judicature ? 

w That if this A£Hon be admitted, every Acquittal 
" before a Court-martial will produce one. 

" That not knowing the Law, or the Rules of Evi- 
" dence, no Commander or fuperior Officer will dare 
" to ad, and their, inferiors will threaten and infult 
" them. 

" That the relaxation and decay of difcipline in the 
" Fleet has been feverely felt. Upon an unfuccefsful 
" battle there are mutual recriminations, mutual 
lf charges, and mutual Trials : the whole Fleet take 

O 3 tc fides 
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cc fides with great animofity : party prejudices mix: 
" if every Trial is to be followed by an Action, it is 
" caiy to fee how endlefs the confufion, how infinite 
cc the mifchief muft be. 

44 That the pcrlbn accufed is not without his remedy, 
C4 He has that which, among military men, is the mod 
"p oper; Reparation is done to him by an cquittal, 
" and he who has accufed him unjuftly, Waited for 
"ever; — diirmffed the fervice. 

44 That t^cfc confiderations inclined t u eir Lordfhips 
<c to lean agamft introducing this Action. But that 
C4 there is n> Authority of any kind cither way : no 
€t . principle to be drawn from the Analogy of other 
cc Cafe*, which is applicable to Trials by a SeaCourt- 
" maniil Uhder the marine Law, Confirmed, dirt&ed, 
44 and authorized by tatute. 

44 That therefore it muft be owned the Queftion is 
cc doubtful: and when a Judgement lhall depend upon 
4fc a Uecifion of this Queftion, it ought to be fettled 
44 by the h ghdt Authouty. 

44 1 ocir l^orathips the Chief Jujlices concluded, that, 

according to their opinion, it was not ntceffary to the 

jv -oem-. nt in this Cafe. Becauie, fuppofing the 
il on to lie, they thought that Judgement ought to 
41 b; given for the Defendant (rhc Plaintiff in Error.) 

" The Judgement in the Court of E chequer was ac- 
44 cordingly reverted by the Lord Chancellor. 
- My, i 7 g 7 . " And finally, the Caufe being removed into the 

House of Lords, this Queftion was put to the 

Ju r es by odrr of their Loniftvps. 

<4 What judgment or other Award ought to be made 
"upon the Hecjr 9 as it now lies before the Houfe? 
" Mr. Juiticc Gould df livcrcd the unanimous opinion 
44 of the JaJgcs prefrnt, tiat tbe Judgement gven in 
«• the Fxchequer Chamber ought to be affirmed. 

" W hereupon it was affirmed accordingly. 

"Ic 



cc 

cc 

4l 



D'iM. cc 

C( 



Judgement of the Lord %.*—Obfervations. g&j 

u It may not, however, be improper to obferve, that 
" the grand Qucftion, whether in general fuch an AQion 
"will lie, not being neceflary to the Affirmance of 
,c the Judgement in the Exche<ujer Chamber, 
" cannot be underftood to be included in this De- 
" cifion : and therefore that it is not yef ultimately 
* € determined that no Evidence will fupport an Adtion 
° of this kind again ft a Commander in chief. 



Title III. 

MfceUaneous Remarks on the Evidence proper for this 

A 51 ion. 

" This Aftion of Trefpafs on the Cafe, and not Comm - n « 
c * Trover or Detinue, is the proper Remedy for the 
" Recovery of Animals, fer* Natura, in which a 
" Man may have a bafe or qualified property when 
" tamed and accuftomed to a certain Domicile as it 
" were, fo long as they continue in that ftate of man- 
"fuetude 9 and return to their Mailer, not having loft 
" the Animus revertendi, which is the Criterion of 
<c their being fubjedt to a peculiar Ownerlhip by the 
" Englijb as well as by the Roman Law : iuth as Swans 
" upon a private Canal, Peacocks or Pheafants in a 
f 4 Garden or Paddock, Doves in a Dove-cot. 

* 

f< We have feen the Application of the et alia 
fC enormia to the A£Hon of Trefpafs claufum f regit : we 
c< have fhewn that it is not owing to a particular Nicety 
" of the Law with refpeft to dire&ly charging certain 
" offences ; we (hall now farther illuftrate this, and 
lc confirm the true ground of the Diftinftion by an 
cc inltance of the Adfton of Trefpafs vi et armi$> where 
<c a fpecial Damage exifting, the Offence was dire&Iy 
" charged : it is obvious therefore to expeft its equal 
" applicability at leaft to the Action of Trefpafs en 

"the Cafe. 

O o 4 " And 



563 Farther ffluftration of the DiftinSion where alia enormia 

Jhall be generally pleaded. 

" And thus nearly related are thefe Adions* as to 
" this Remedy, that it may be obtained from either, 
c< wh^n fpecial Damage, as Lofs of Service^ for in- 
" fiance, can be averred. 

Bcmietv. ah- « Accordingly, the father brought Trefpafi far 

cott. 

TR, 8G m' " Staking and entering bis Houfe, debauching his Daugh- 

" ter, fdefcribing her as a menial fervant) and getting 
" her with Child, whereby he {the Father) loft her 
" fervice. 

" The Defendant pleaded Not guilty. At the Trial at 
u the Hereford Affixes it appeared before Perrya, Baron, 
" that the Defendant, who was a Colle&or of the Land 
" Tax, vifited the Daughter of the Plaintiff as a fuitor, 
" but that at the time when his Entry of the houfe was 
<c proved, in order to fupport the Trefpafs, he went to 
€t demand payment of the Land Tax, when the Plain* 
« c tiff being from home, his Wife invited the Defen- 
" dant into her Daughter's Bed-room, (he then lying 
* on the Bed, and left them there for fevera) hours* 
€f That the Plaintiff was a considerable Farmer, and 
M that his Daughter, who was thirty years of Age, 
cf occafionally did Adts of Service. 

<c The Jury gave a Vcrdid with two hundred Poinds 
" Damages, which the Judge thought not exceflive. 

" A Motion was made to fet afide this Verdiik : 
<c firft, on the Ground of exceffixn Damages % 

" And fecondly, that the Adion could not be 

« 

" maintained, the Daughter being above twenty-one, 
" and no Contract for fervice proved* 

a u In 



AcYion of Trefpafs and on the Ca/t diftingttHhed* 565I 

c< In delivering his opinion on this Cafe, Bulls r 
cc Juftice entered in general Terms ihto the confidera- 
<c tion of Damages :— -that there was nothing like invi- 
" tation or content to this Injury, on the part of the 
" Father, fo as to bring it within the reafon of Cafes wor<iey\? 7 " 
If where any damages beyond merely inconsiderable, or i^m^^uu 
" more properly nominal, have been held to be excef- hm. 178*. 

. Foley v.Lorf 

M five on account or defign or connivance in the party Peterborough. 

£• 25 G* ^L 

cf complaining : but here they trufted to the Honour b. r. 

** of the Defendant who had introduced himfclf into 

.• • * 

*• the Family on honourable Terms. < 

• " That with refpecT: to the Form of A&ion, had the 

"charge confifted merely in the debauching of the 

« Daughter of the Plaintiff, the remedy would have 

« been by Mion on the Cafe : but that agreeably to 

« the opinion of Lord Holt, where the oflence is 

« accompanied by an ilkgai Entry of the Father's »* ***- 

" Houfe, he has his election either to bring Trefpafs 

" for the breaking and entering of the Houfe, and lay 

" the debauching of the Daughter and lofs of fervice 

« as confidential, or he may bring the Action on the 

" Cafe limited to the debauching of his Daughter, per 

*' quod fervitium amifit. 

" That in the prefent Cafe it is true that, if no Tref- 

« pafs had been proved the Defendant would have been 

"entitled to a VerdicV. but that it is now perfectly 

« clear that a licence to enter cannot be given in Evi- 

« dence under the General TJfue : the Plea of not guilty 

■ « only goes to deny the Fa€t of the Trefpafs } now as that 

»« was 
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570 Contrail of Service not neceffary to be proved in ASions of 

this kind, to maintain the per quod fcrvitium amifit. 

ci was proved in Fad, the Plaintiff was entitled to a 
« Verdift, and the only qucftion was the quantum of 
" Damages, 

" That with refpe£t to the Objection that this Ad ion 
cannot be maintained by the Father againft the De- 
fendant for debauching his Daughter, per quod fer+ 
" vitium ami/it, no contrail for fervice having been 
" proved, it appears to have been perfectly well fettled 
" ever fince the Cafe of Pojtktbwaite v. Paries, that 
" the adtion will not lie where the Daughter is of 
u Age, unlefs there be fome Evidence of Service. But 
" that in Actions of this kind the (lighted Evidence is 
fufficienti even milking Cows: and it is not at all 
material whether the Daughter be hired by the Year 
" or whether (he have any Wages, it being fufficient 
cf that (he is a Servant defafto* 



cc 

CC 



" That if this had been an ASlion on the Cafe the 
" Objection could not, even then, have prevailed. 

cc We have already (hewn that every other confc- 
" quential damage properly fo called, and not merely 
" direil or incluftve, muft have it's refbrt to the ASlion 

on the Cafe: and that the Adoption of frefpa ft vi et 

armis is only where there are no fpecial damages to 
" fupport the Adtfon on the Cafe, or when, though 
" there be fuch, (as lofs of Service or other fpecific 

inconvenience) the Injury yet comes under the gene- 

ral defcription of, et alia enormia." 



cc 
cc 



cc 
cc 



In 



Trefpafs on the Cafe the proper Remedy for Mahufer 571 

of a legal Authority. 

In trefpafs for the mefne Profits after Recovery in Sid. * 39 . 
EjeBment the Defendant cannot infift upon any Title 
that was over-ruled on the Tiiil in Ejeffment: for once 
fettling the Title (hall be conclufive to the parties 
u with refprfl to any other Adtion of the Kind, while the 
* c Judgment in Ejr&meni Hands": to avoid the Trouble, 
Charge, " and incongruity of fu* h" Contention : but 
if the Defendant* makes a new Trie he ought to be 
heard; for the Defendant ought not to pay any Money 
in his own Wrong where he has a Title. 
• " This A&ion of Trefpafs on the Cafe is the proper * a £* Cafe - 
"Remedy tor falle Returns by a She- iff, &c. fo if ™?^\ and 
« a Mayor return a Caufc to a Mandamus* which, "/jJJ 1 ^. 
" if true, wc re good, but is falfe in fadt ; though 
€< now by Sta«ute the party may, in many cafes, tra- 
« c verfe the return, and is not put to his A£hon. 

cc So fur wilful nu(b:haviour in a minifterial Office, iVent.55. 

^ a Lev. 55. 

c< as denying a Poll to a perfon candidate for an elec- 
" tive Office, refufing to take a Vote, and not return- 
" ing one duly chofen. And it needs not to be 
" averred, on refuiai of Poll or Vote, that, if taken, 
" the Candidate would have been ele&ed. 

M So for refufal to take an examination. As if my 1 Leon. 3*3. 
" fervant be robbed, and he go to a Jufiice of the Ptace % 
u and pr.y to be examined touching the robbery, and 
"the Juftice refuje to examine him, whereby I am 
"dammBed, and cannot proceed againft the Hun- 
" dred, 1 may have this Aftion againft the Juftice. 

" Windham indeed there doubted: becaufe the 
" Juftice of Peace is a Judge of Record, and for 

« fuch 
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» 

" fuch thing as he doth in his judicial Character no 
" A ft ion lieth : but Peri am and Anderfon anfwered, 
Ci that the Examination is not made by him judicially* 
C( but minifter tally i in fuch Cafes, as a Minifter. 



" There is one fpecics of Adion of Trefpafs on 
" the Cafe, which is frequent, and of particular im« 
" portance : this is, the ABion of Efcape. 

Title IV, * 

Of Escape. 

l.n.p. ckvi. cc If a Sheriff* or any other Officer, fuffer any per- 

" fon who is arretted on mefnc procefs, or taken in 
." execution, to efcape, the party aggrieved may have 

earth. i 4 s. C€ l ^ ls ^P ccia ^ Aftion on the Cafe againft him ; and it 

" is not necefiary to fet forth all the precedent forma- 
<c lities of the Law •, but the Plaintiff may declare 

3 siund. 37* " briefly on the fubftantial Ground of the A&ion. 

sid. 5 . c< If the Plaintiff declare that he had J. S. and his 

• c Wife in execution, and that the Defendant fuffcred 
" them to efcape, and the Jury find fpecially that the 
" Hufband only was taken in execution (it being a 
u Debt due from the Wife before Coverture) and that 
c< he efcaped, he (hall have Judgement : for the fub^ 
" dance of the Iffue is found. 

* » 

do. ja. 3«o. « So if the Jury find J. S. was taken by the former 

u Sheriff, and that he was legally in cuftody of the De- 
Hob. 55, C ( fendant, who fuffered him to efcape : fo if they find 
v. comm.ui. " ^ c was ta ^en on an alias capias, where the Plaintiff 
183,4.-414— cc declares on Ca. fa. for it is but a Repetition (as we 
v.fu P ra,43,4. c havc obferved already) of the fame Procefs: fo if 

"the 



Evidence infupport of tbisMlon. $73 

% 

m 

* c %ht Efcape is grqvcd on another Day than that on Cr0.ja.3s* 
* which the Attion tfomjpcnq: d. 

" So if it be alleged that the Prifoner was fur- 
c< rendered to him iij the Parilh of B. and it proves to 
€€ be in the Parilh of A. foiuhe furrender is the mate- 

s Oatt and Mack 4 

" rial thing, and it diflFjBfi from frefpafs, where every iin. 
* 4 part of the Defcription is material ptrRaym. 

" If it appear in Evidence that the Prifoner was taken earth. 14s. 
<f upon a vrid Judgement, the Court having no Jurif- 
€C diftion on the fubjeft, the Plaintiff cannot recover : 
" otherwife on an erroneous one, the Court having 
* c Jurifdidion. 

. t • * 

u If jf.be in cuftody at the fuit of 5. and a Writ Saik.^ 
c< be delivered to the Sheriff at the fuit of D. this is 
<c an Arrej/lin Law : and if A* efcape, D. may fue the 
" Sheriff on the Efcape. 

"If thePrifon take fire, of be broke open by the 1*. a. SoS; 

r ' 4 Co* 84. 

• c King's Enemies, this will excufe the Sheriff: other- - 

' 4 * - , 

u wife, if the Prifon be broke^open by the King's 



cc 



Subjc&s. 



u If a Prifoner in execution efcape without the AiTent 
" of the Sheriff, and he make frefh fuit, and retake 
u him before any Aftion brought, this will excufe him : 
" but by Statute he cannot give this in Evidence* but 
" mud; plead it; &hd muft alfo make oath that the 
" Prifoner made fuch Efcapt without his Confent, 
ic Privity, or Knowledge. 

" After Arreft on mefne Procefs the Bailiff may fuf- Atkinibn * 

- ; J Mattcfon et al. 

M fcr the Pnfoncr to go at large, and (hall not be m.*8g.iii. 

« anfwer- 



574 Who and what may be Evidence. 

cc anfwerable as for an Efcape, providtd he has him 
u by the Return of the Writ: 

ibid. ic But where the.Arreft is in execution* if he volun- 

tarily let him go a moment, it is an Efcape^ and if 
he retake him, it is falfe imprifonment. 



cc 



cc 



To prove a voluntary Efcape, the party efcaping 
of Fleet. <c has been admitted aWitnefs: becaufe itisafecret 



Salk. MS. 



• c Tranfadtion between the Prifoner and the Gaoler. 



l. n. P. 67. " If the Defendant plead no Efcape, he cannot 

give in Evidence no A r reft j for he admits an Arreft 
by his Plea. 



cc 

cc 



€€ 
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CC 



Cro. ja, 657. " In general, Debt or this A ft ion lie at the option of 

the party injured, in cafe of an Efcape : but if one 
have Execution on a Statute of Lands, Body, and 
Goods, and the Prifoner efcape, then becaufe the 
cc Lands/ remain in Execution, Debt will not lie, but 
" only an Aftion on the Cafe. 

s Lev. 191. « fcut where Debt will lie, it is to be obferved, this 

1 Saund. 34. 

x sid. 305. cc Aftion being given by the Statute, and founded on 

" Tort, is not within the Statute of Limitations : other* 
" wife it is held of A&ion on the Cafe. 

" Before we difmifs this Article, it will be proper to 
" notice fome particular inftances of ASion on the 
" Cafe for confequential Damages : that being, we may 
" remember, the peculiar province of this Aftion as 
" contradiftinguilhed to Trcfpafs vi et armis. 



Particular 
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Particular Tnftances of Action on the Case founded on 575 

confequential Damages. 

Title V. 

" It is good for a Right of Way: and this may be l.n.p. b.ii. 
cc underftood to be referved by neceffary implication : 
"thus, where J. S. had four Clofes, and fold three i?^* 7 * 
" of them, referving the middle Clofe, to which he Co ' Utt * ***• 
" had no Entry but through that which he had fold, 
" it was holden that although he did not referve the 
" way, the Law referved it for him. 

" If a Man have an ancient Houfe, and another 
"build fo near as to darken his Windows, he has 
"remedy by this A&ion for the Lofs of neceffary 
" Light •, otherwife for the mere Interception thereby 
" of an agreeable profped. 

" If a Man keep an ancient Ferry, for which he is com- 
pilable to provide, he may have this Aftion againft Ku'c^; 
" one who fets up a new one near it : but not fo of a 
"fcboolfct up near an ancient fchool: for the pub- xR,A#, °7- 

lie Inteicft in the free opportunity of Education is 

to be preferred. 

" In Cafe, for digging a Pit in a Common, whereby 

" the Plaintiff's Mare ftrayed into it, and perifhed, l. n. p. 77 /s. 

cc it feems that the Declaration ought to date Right of 

"Common for the Mare. Yet it is well obferved* 

"that where the Defendant had a Verdift, and the 

" Plaintiff, to fave Cods, moved in Arrcft of Judge- 

" ment for this defett in the Declaration, it was ex- 

" traordinary he fliould be permitted to prevail : as if 

" the Defendant were to be deprived of his Cofts be- 

" caufe the Action againft him was erroneous in form 

" as well as wrongful. 

"An 



4C 



gj6 For keeping a Dog aeeufiomed to kite, &c— Were &r- 

vant. &c. can or cannot be examined. 

1)7.236. 4C An Aftion will lie for -keeping , a Dog accuftomed 

u to bite flieep, and which has killed flieep belonging 
"to the Plaintiff: but in fuch Gafc it mull be proved 
" that the Defendant knew he ufed to bite (heep : and 
of this two inftances is luffi.icnt Evidence, or 
perhaps a Angle one* 



«c 

€€ 



iRaym.uo. Ci And if the Owner, having knowledge of bis 

cc j) g biting (beep, the Dog injures Animals of an- 
f< other kind, as by biting an horfe, this too is aftion- 
cc able : for the former mifchief was fufficient notice 

" to the Owner* 

Smith ▼. Pciah. " It having been once made known to the Owner, 
*• '* 4- <« t h at his £)Qg bj t a maDj h c a pp Cars anfwerable ip 

" this Aftion, though the. man afterwards bitten had 

" given fome accidental occafion to it. Of Animals 

aRayin. 1583. H naturally favage, Lions % Bears, Tygers, &c. the very 

" Nature implies notice : and thefe therefore the 
" Owner keeps at his Peril. 

" Where an A&ion is brought againft the Matter 

1 Rtym. 739. o & 

h. 10 a. «« for con ftquential Damages occafioned by the Neg- 

u le£t of the fervant, the iervant cannot be a Witncfs 

astr. 1P83. " to prove there was no Negledt: uolefs he have a 

€C Rcleafe from the Matter. 

c.h*u, 1744. "On Cafe for negligently managing his Barge, fo 

" that he ran down the Plaintiff, Lee, Chief Juftice, 
<c permitted all the men on board to be examined to 
*' prove there was no Negledt, the Owner being him* 
" felf at that time afleep. 



9 Co. 113. 



cc For every Feeding by a Stranger a Commoner 
" (hall not have this Aftion, but the feeding ought w 
" be fuch whereby the Commoner had fome Lois. 



Case 






« 
* 
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cc 



Case */ Library pROfriRfYJ 

* c But one of the moft curious and intcrcfting Cafes 
%t to which this Aftion has been applied, is that of 

w LITER ART PrOPE^T*. 

" This was an Aftion of frefpafs on the Cafe for the Miii«rr.T« y . 

* lor« 

u publilhing of Tbomfori *s Sea/ens* whereby the Plains 4**". Mmtf, 
" tiflf was deprived of the falc of 1000 Copies of the 
" faid Work, of which he claimed to be the true and 
" only Proprietor. 

u the jury found tfpetial Verdift, bating the Soa* 
"fons to be an original Work, the purchafe of it from 
" the Author by the Plaintiff, to him and his Heirfe 
and Afiigns for evert and that from the time of ^ 
the purchafe the Plaintiff had always a fufficient 
u Number expofed to fale at a reafonable price i and 
u that it was ufual before the Reign of Queen Anne to 
" purchafe perpetual Copy Rights, and to make of 
" them Family Settlements* 

€C They find certain Bye-laws of the Stationers 9 Com* 
C( pany founded on the fuppofition of a property in 
" Copies : and they find the Publication by the De- 
u fendant without Licence or Confent of the Plaintiff, 

"The JtfDOEs of the Court of Kino's -Bench 
fc delivered their Opinions firiatim % beginning with the 
u junior Judge* Mr. Juftice Wili.es. 

* c He obferved this was by the Verdidt diftinguilhed 
Cl from the Cafe of foreign Books, or of thofe in which 
[' the Author might have been prefumed to have re- 

P p " linquifhed 



J7t 9b$ great Cafe of lItErahy PltopjsRTy tried iy 

ibis A&ion.—Tbat the Property claimed is founded on 
the Principles of private Right > Fitnefs, and pub He 
Convenience. 

" linquMhed his Claim, or where the perfon who infills 
<c on the Copy Right has withheld the fupply, or 
<f endeavoured to enhance the Price : that it was freed 
c< from, the difficulty regarding Identity, fo that Imita- 
C( tions, Abridgements, or Tranflations, could not be 
. *• affe&ed by it ; and that if there can be fuch pro- 
€€ perty, this Action is the proper Remedy. 

" That this would depend on whether fuch property 
fc in the Copy of a Book or literary Composition cxifls in 
" the Author at Common Law ? 

I a. c. s§, " a. Whether it is taken away by the Statute ? 

c< He was of opinion that the Ufage which confi- 
Cf dered fuch Copy as property was recognized by 
" public regulations and decifions : and that the Prin- 
" cipk on which it depended was founded in private 
" Jujiice y moral Fitnefs 9 and public Convenience \ which 
" when applied to a new fubjeft, make Common 
<c Law without a Precedent ; much more when received 
** and approved by Ufage. 

/ "That with refpeft to the Statute, the Preamble 
"appeared to recognize a Right at Common Law) 
" as it propofes to obviate a Liberty taken againft the 
•• Confent of Authors or Proprietors : that the enabling 
€i Claufe fpeaks of pra&ices to be prevented. For 
" thefe and other reafons he concluded that the Right 
" both cxifted at Common Law, and remained uninv 
" paired by the Statute of Queen Anne. 

"Mr. 



that a Derttidlb* to*to/ k prtftanti hy th Pkhtkalbn] 579* 

—That the Statute fafpafis and dm Hot take away tht 
Right. 



cc 



Mr. Jufticc Asto» entered into the philofophical 
Grounds of Property^ as ftated by the Author of 
u the ReHgion of Nature delineated i and argued that 
*' the undetermined and general Intcrcft in a State of 
u Nature* irt Things neceffary to Life, And which 
u were confumed by the Ufe, would not apply, in a 
u State of civilifced Society, to Things, of which the 
* c Benefit, with regard to Ufc f might be properly to 
" the Community from the Nature of the Subjedt * 
u but the intcrcft in the lucrative produce private* 
u equally frocft the Nature of the Subjedh 

" That the beft Rule both bf Reafort and juftice 
u affigiis to etfery thing capable of Ownerlhip a legal 
V and determinate Owner i that a Dereli&ion could not 
" be prefumed from the mere Aft of Publication, 
u which was neceffary to fender the Work profitable 
" to the Author as well as ufeful to the public* 

lc That the Common Law, agreeably to the t-an- e. l.$. i#.»* 
*' guage of Judge DooDBRidGBi is founded on the xhw 
" Law of Nature and Reafon* Its Grounds^ Maxims^ 
w and Principles > are derived from many different Prirt* 
*** ciples : from the Civil and Canon Law, from natu- 
" fal and moral Philofophy j from Logic ; from the 
u Ufe, Cuftom, and Converfation among Men, col* 
** leded out of the general Difpofitton, Nature, and . 
<c Condition of human kind* 

« 

Pp2 !'that 



i £8o Mr. Jujlice Yates contra-— 7%«* the Principles do »A 

prove the Exijlence of fuch Right. 

" Thac thte C*/>y of a Book has not only been fa- 
<c miliarly but legally ufed as a technical expreQion of 
* c the sol 2 Right of printing and publijhing. 

<c That the Statute of Queen Anne % in the enading 
<c Claufe, cannot be underftood otherwife than as 
€C fpeaking of a kno&n, fibjiftingy transferable property : 
" that the Cafes in Chancery turn upon the fuppofi- 
*' tion of fuch Owncrihip. 

u That upon the whole, on the Principles of Rea* 
•• fon, Morality, and Common Law, on the long- 
received Opinion/ on the Senfe of the Legiflature, 
and the Judgement of the greateft Lawyers of their 
time in Chancery fince the Statute, the Right of an 
Author to the Copy of his Work appears to be 
" well founded, and the Plaintiff therefore intitled to 
! c Judgement. 

" Mr. Juftice Yates was of a different opinion. He 
f c noticed, 

" That however particular, with regard to terri- 
torial property, the Law of England might be, with 
regard to perfonal % it bad its great foundation in 
" natural Law. 

. <c That Value is not a convertible term with pro- 
" perty. The Light, the Air, are ine(Umably va* 
*\ luablc, but none can claim a property in thenu 
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cc 



That 



Tbtit the Principles do not prove the Exigence of fueb f If 

Sight. 

* 

<c That the property of an Author in his Work is 
44 abfblute while it is in Manufcript : but is fubjeft to 
(c be determined by any AGt inconfiftent with exclufive 
44 Ownerfhip : and that fuch A& Publication is. 



cc 



That all Arguments on the fuperior Value of lite- 
rary Productions, and the Injury of violating the 
44 Right in them, proceeded on the Affumption of 
4< the very point tp be proved : the Injuftice they fup- 
44 pofe turns on the extent and duration of the pro- 
cc j)erty ; for if that, however valuable, be expired, 
" no Violation is chargeable to thofe who are then 
" exercifing a common, not invading a particular 



44 Right. 

44 That this being claimed as a property in Ideas is 
" to be eftablifhed by appropriating what cannot be 
c< the fubjedt of property : but which, from the in- 
44 ftant of their being communicated, are a Gift to the 
44 Public % not a Loan upon Condition. 

44 He then confidered the Claim as deduced from 
44 fuppofed Ufage, by the finding of the fpecial Ver- 
44 did, that Individuals had made bequefts of this 
44 Intereft in Publications as a right of perpetuity. 

> (c That this Afiertion of Individuals could not con- 
"ftitute a cuftomary Right: it could, at moft, be 
4C only Evidence of the Opinion of a Right : for that 
44 no private Contra& mutually accepted between the 
€ J parties can impofe a Law on the Public. 

Pp 3 f'That 



||f That it is not fnvtd hf tie InjunRhn$ in Chowttry. 

" That a fimilar Obfervation would apply to the 
J* Bye-laws of the Stationers Company. 

* c That, with regard to the Injunctions in Chancery^ 
tc even if perpetual, inftead of temporary, they could 
wu . <c have no effeft in a Court of Common Lot* on a C*»*» 
*°m* i73*» ff lw * ^ J * t * Queftion. But that farther, they arc all 
Sai'St " of thcm cithcr Cafts qf a nticipatei Publication,* 
wldSttT Y# " w ^ cre l ^ c 0^ n cr had never publUhed or confented 
t^d&I 7 *' " * e publilh, or Cafes grounded cxprefsly on the Sta- 
^?ta!£7 v# * c tute of Anne,* or Cafes of Patent for what are 
31 J** i75«- «« callccl Prerogarivei Copies. 

» Knapton t, * That no property could, by the Law of England^ 
lyre v. walker. a be capable of perpetual Duration, unlcfs in refpeft 

9 June, 1735. 

jMittev. rauik- < c of. Inheritance, all perfonal property being total 
* 8 .^ ov '?35- « and abfolute. 

Gill v. Wilcox. ^ 

Ton Ton v. 

TMayl" 1739. "That the Statute of Anne appears to have in- 

** tended an encouragement to Authors, by vefting the 
ir Copy in the Author and Publi(her during a certain 
" time : but that this, and the Claufe for fettling the 
"Price of Books, if the Legiflature u ad er flood the 
" Authors to have an abfolute property in them be* 
<f fore* mud appear a ftrangc encouragement : the 
€< penalty which confifts in cancelling the Copies con* 
" veys no profit to the Author : he has therefore 
'* no benefit but the temporary exciufive Right of Pub* 
'Mication ; aod to confer this as an advantage to him, 
€ * Jhews that no prior permanent Right was recognized* 

s summers *' That the fame Principles which were aflumed to 

■ wr? g h7 v ' f< found a Right of Perpetuity in the Author be- 

, 7 No*. i«i. «« caufethey were bis fentiments, and the Work waa 

3 5* his 



<c 

CI 

cc 



<c 
cc 



Of the Inconveniences conneffed with tie Suppofitten of - 4$) 

fucb Right. 

u his Com po fit ion, would exclude the Non-fupply of 
c< Copies being conftrued as an Abandonment, would p *?™* n 
exclude the obvious and proper fecurity againft fuch **£ J^£ 
enhancing of Price as might virtually lock the Book Uw * I0 * 
from the public : that it was a reftraint of the Right 
" of Mankind in the Exercife of a Trade and Call- 
u ing : that it furnifhed a fource of perpetual litiga- 
tion from the obfeure nature of the fuppofed pro* 
perty, and the unlimited time left open for its con* 
" tinuancc. 

u And that, on the whole, the Author has the fole 
" Right for the particular time granted and limited 
" by the Statute, but no longer : and that confequently 
" the Plaintiff, claiming a perpetual and unbounded Mo* 
" nopoly % has no legal Right to recover, 

" Lord Mansfield, for the general Grounds on 
" the Subjeft, referred to the two fir ft Arguments : 
" and then reafoned from Admiflions in the remainder 
<c of his Opinion. 

" That the allowed property before Publication had 
" all the Characters fuppofed to exclude the Idea of 
cc property after Publication.— Incorporeal^ not m* 
u diSable ; not the fubjeft of Trefpafs vi et amis, 
* Detinue, or Trover : only admitting Redrefs by this 
44 A&ion or a Bill in Equity for fpecific Relief. 

u That no Difpofal of the Paper can be conftrued a 
" transfer of the 'Copy without, and much more 
"againft, the Cortfent of the Author. 

Pp 4 Z!That 



* c never put or fuppofed. 



<*Sj. Lord Mansfield for the Right as founded in chat 

primary Rules of Common Law. 

€C That the property prior to the A61 of publrfliing 
(c might equally go down from Generation to Genera* 
" tion, and pofiibly continue for ever; 

"The Common Law, as to the Property before 
€t Publication, cannot be founded in Cuftom. Before 
€t 1732 the Cafe of a Piracy before Publication was 

€€ It refts then on reafpns of Right and Fitnefs. It 
€< is juft the Author fliould have the profit of his in- 
i( genuity and labours ; it is fit that he fliould judge 
fc when to publifh, and whether he will ever publifh; 
" it is fit he fliould chufe the manner of Publication; 
c< what number, in what volume, in what print ; it is 
" fit he fliould chufe to whofe hands to confide the 
* c Accuracy and Fidelity of the Imprcflion. 

cc All thefe reafons (arguing now as at Common 
€i Law, independent of the Statute of Queen Anne) 
" fubfift equally after Publication. 

u All obje&ions which hold as much to the kind of 
cc property before as after Publication go for nothing : 
" they prove too much : and there is no peculiar Ob- 
" jeftion to the property after: except that the Copy 
" is , neceffarily made common after the Book is once 
"publtfhed. 

. » cc But this Obje&ion turns in a Circle : it firft fup- 
« pofes the Law does not protect the Copy becaufe it 
c( is made common ; and then it proves that being 
l € made common, it is not prote&ed by the Law* 



cc 



Does 



*Tbat the fupfofed Abandonment by Publication is a 585 

Petitio Principii. 



€1 

cc 



Does then a Transfer of Paper upon which it is 
printed neccflarily transfer the Copy more than the 
" Transfer of Paper upon which it is written. 

" The Author does not mean to make it common : 

* 

" and if the Law fays he ought to have the Copy after 
" Publication, it is then as it was before Publication, a 
* fevcral property, eafily prote&ed, afcertained, and 
♦ c fee u red. 

c< The whole then muft finally refolve into this 
" Queftion, whether it is agreeable to natural Prin- 
"ciples 9 moral Juftice and Fitnefs, to allow him the 
cc Copy after Publication as well as before. 

« c The general Confent of this Kingdom for Ages is 
" on the affirmative fide : the legijlative Authority has 
44 taken it for granted^ and interpofed Penalties to pro* 
* c teB it for a time. 

<c The fingle Opinion of fuch* Man as Milt ok, 
cs fpeaking, after much confideration, on the very 
44 point, is ftronger than the general inferences from 
" Writers far from thinking on the point, fpeaking of 
" an imaginary Hate of Nature prior to the Invention 
u of Letters, 

" The judicial Opinions of thofe great men who 
f* granted or continued Injunctions in Cafes after 
M Publication not within the Statute of Queen Anne; 
*' uncontradifted by any Book, Judgement, or Say. 
f'ing, muft weigh* in a Queftion. of Law 1 much 

\ , ■ 41 



586 Jtbat the Injunffionx are Authorities of Weight, efpetiafy 

in a Queftiou turning on general Principles. 

*' more in a Queftion where the Law refults from gc- 
" neral Principles. And thefe Injunftions may be 
" regarded as equal to any final Decree. 

<c Whoever has attended the Court of Chancery 
" knows ft that if an Injun&ion in the Nature of an 
ic Injunction to ftay Wafte, is granted upon Motion, 
* c and continued after Anfwer % it is in vain to go to an 
c< Hearing : for fuch an Injunction never is granted 
" upon Motion, unlefs the legal Property of the Plain- 
<c tiff be prima facie made out ; nor continued after 
" hearing, unlefs it (till remains clear, allowing all that 
. " the Defendant has faid. In fuch a Cafe the Defer*- 
" dant is always advifed either to acquiefce or appeal: 
" for he can never make a better Defence than is dated 
" upcta his own Anfwer. 

" That this Queftion was not fent from the Court 
€t of Chancery upon any Doubt of their's, but from a 
f< fuppofed Doubt in the Court of King's Bench, in the 
«' Cafe of Tonfon and Collins ; where the Court, fufpedt- 
" h)g Collofioo, and that there would be no Writ of 
" Error, wifhed, in the firft inftance, to take the 
*« Opinion of All the Judges, by referring it to the Z&- 
** chequer Chamber. There was Collufion, and the 
** Caufe proceeded no farther. 

9 

< c Btrt* independent of thefe additional reafons, if 
" it is agreeable to natural Principles to allow the Copy 
" after Publication, the Admiflion, which allows tt on 
" thefe Principles before Publication, warrants the 
Cl laying that this is Common Law* 

«! There 



That the Bight is preveable by mceffary Analog} from %tf 

admitted Principles and Falls. 

11 There ia another Admiffion equally conclufive, Btftett an* th* 

^ J Univcrfity of 

w that by the Common Law the King's Property in the ^"^cTui 
w Copy continues after Publication. ,7 *** 

c * The King has no property in the Art of Printing. 
" The ridiculous Conceit of Atkins tfai exploded at 
iC the time. 

41 The King has no Authority to reftrain the Prefs on 
" account of the fubjeSt Matter upon which the Author 
u writes* or bis Manner of treating it. 

" The King cannot by Law grant an cxclufive 
" Privilege to print any Book which does not belong 
ic to himfelf. 

* 

« Crown Copies are, as in the Cafe of an Author* 
" civil Property : deduced, as in the Cafe of an Au« 
" thor, from the King's Right of original Public a* 
*' tion. The kind of property the fame, the Remedy 
" the fame. 

" There were no Queftions before the Reparation at 
«• to Crown Copies. 

" Upon every Patent which has been litigated fince, 
« the Counfel for the Patentee have tortured their in* 
" vewion to ftand upon Property. - 

« Upon RoUts Abridgement they argued from the 
*• Year Books, which are there abridged, as compiled 
f at the King's Expcnc* and therefore his Property. 

u Upon Orokis Reports* that the King paid the 
f c Judges who made the DccifioM » and that therefore 

it the 
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58 3 That tie Right acknowledged in the "King can U maintained 

en no other Ground. 

" the Decifions were his. The Judges of Wefiminfier 
" Hall thought they belonged to the Author ; that is, 
" to the Reprcfentative of the Author. But fo far 
" the Controverfy turned upon Property. 

" In Seymour** Cafe, who printed Gadburfs Alma- 
fC naek without leave of the Stationers' Company, who 
had a Patent for the fole printing of Almanacs* 
Pemberton reforted to Property. 



cc 



" Aqjl in the Cafe before Lord Coivper, relative to 
V this Claim of the Stationers* Company, an Injuno 
<c tion was 'granted till hearing. Nothing pafled to 
<c favour the retting it on the Ground of Prerogative : 
f * Lord Harcourt afterwards heard the Caufe, and fent 
"it 'on a Cafe made for the Opinion of this Cofcrt. 
€ * The Court, as far as it went, inclined againft the 
" Right of -the Crown in Almanacs. But the Right, 
" if any, was taken to depend upon Property. * 

" Aits of Parliament are the Work of the Legijla- 
" ture: the Publication of them has always belonged 
" to the King as the executive part : the Art of Print- 
* c ing has only varied the Mode. 

" In a Cafe before Lord Hardwicke, the Plaintiffs 
had bought the Seffions Paper of the Lord Mayor! 
On Affidavit that the Lord Mayor had always ap- 
" pointed the Printers of that Paper, and that it was 
J* ufual for the Lord Mayor to take a Sum of Money 






-m 



It hat beinfinct decided againfi the Stationer? Comtata. 



?far 



cc 
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" for it, Lord Hardwicke granted the Injun&ion on 
*• the foot of property. 

cc The Copy of the Hebrew Bible or of the Septua- 
<c gint does not belong to the King : but the TranJIa* 
u tion he bought t therefore it has been concluded to 
4< be his property • 

" If the Common Law be fo in thefe Cafes, it muft 
" alfo be fo in the Cafe of an Author. 

c ? That however the Statute might ftrike at the firft 
»« View, it is impoflible, if the Right ever did exift, 
w to conftrue this into an Abolition of it : or, on the 
** other hand, to take it as a Declaration that no fuch 

V Right ever exifted. 

» 

cc The Preamble proceeds on the Ground of an an- 

<c tecedent Right: the Body of the A & provides a 
temporary fecurity of that Right, accompanied with 
zfaving % which leaves all Rights, in fo far as that 

u prote&ion does not extend, in the ftate in which it 

# €i found them, 

€€ The Court of Chancery has uniformly given 
u relief . at large, without regard whether the Cafe fell 
,f within the Terms of the A&. 

<c His Lordfhip concluded, that after early, fuccefc 
** five, and folemn Cohfideration of the fubjeft judi- 
" cially before the Court in the two laft Cafes, he was 
c< confirmed in thinking the Court of Chancery did- 
" right in proceeding on the fuppofition of a fubfifting: 
* c Common Law Claim unaffc&ed by the Statute : 

" and 
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£#* ^ueftions afterwards propofed in the House of LoRt>9* 

** and that confequently Judgement be for the 
Ci Plaintiff* 

u A Writ of Efrof was brought, but difcominued. 

* 

• boMidfon u Afterwards* however, Oft a Decree of the Court 

■lid JftCkttm 

Po*.Pioc. cc £ Chance* V founded On this Judgement, it cam* 

$ Fetor* 1774* * 9 » 

" by Appeal before the House of Lords. 

" And on the following Qgieftions it was Ordered 
" that the Judges be directed to deliver their opinion : 



I, " Wbitber at CotHmon taw a* Author of any Book or 

" litirary Compofiion had the file Right of firft priming 
*' and pnbltjbing the fame for SaUi and might bring aft 
" A3 ion againft any perfon who printed, publifhed, and 
• c fold the fame without bis Gonfent ? 

A* « If the Author had Jkeb Right originally, did the 

" Law take it away upon hit printing and publifhing fucb 
•• Book or literary Compofhion t And inight any perfon 
<c afterward reprint and fell, for his own Benefit, Juch 
" Book or UteYary Gompofition % againft the Will tf the 
" Author f 

"If Juch A&ioH tookld have Idin at Common Law, is 
u it taken away by the Statute of Sth ASn e / And is 
u an Author, by the faid Statute, precluded from ever) 
" Remedy, except on the Foundation of the faid Statute^ 
u and on the Terms and Conditions prefcribed thereby t 

" It was farther ordered, that the Judges do delitat 
" their Opinions on the following Queftions t 

* Wbeth* 
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Opinions of the JuDCt s againfi the Claim. $$t 

c * Whether the Author of any literary Compofition and IV, 
w bis Affgns bad the sole Right of printing andpublijb* 
w ing the fame tu pbrpetuity by the Common Law ? 

" Whether this Right is any Way impeached, retrained, v« 
rc or taken away by the Statute %tb Ann i ? 

€C The Judges differing in Opinion, the farther Con* 
f< fideration of the Caufc was adjourned, * when, and * *££&** 
u on the following Days to which it was continued by ,7 * llM * 
* Adjournment, they delivered their Opinions/fr/a/m* 

" Mr. Baron Eyre, as to the fole Right in the ne- 
" gative of the firft Queftion, and Mr. Baron Per rot 
" and Mr. Baron Adams, delivered their Opinions, 

" That at Common Law the Author of any Book 
" or literary Composition had the fole Right of firft 
"printing and publilhingi but could not bring an 
"Attion againft any perfon who printed, publifhed* 
u and fold the fame, unlefs fuch Perfon obtained the 
u Copy by Fraud or Violence* 



CC 



And they gave their Reafons* 



"On the fecond Queftioa Mr. Baron Eyre* Mr* 
" Baron Per rot, Mr. Baron Adams, and the Lord 
,l Chief Juftice De Grey gave their Opinions in the 
" affirmative, that on printing and publifhing the 
cc Law did take away fuch Right, fuppofing it pre* 
" vioufly to exift. 

cc On the third Queftion, 

u Mr. Baron Eyrr, Mr. Juftice NaRbs, Mr. Ba- 

cc roo p£RROT, and Mr. Juftice Gould, Mr, Baron 

* f Adams, 



59* Opinions continued. 

cc Adams, and the Lord Chief Juftice De Grey, dtf* 
(C livcrcd their Opinions in the affirmative : 

c f That fuch Right is taken aWay by the Statute o( 
" Anne : and that an Author by the faid Statute is pre- 
c< eluded from every Remedy, except on the Founda-* 
" tion of fuch Statute. 

" And to this all the lad-mentioned Judges* except 
" Eyre, concluded, (in the remaining Words of the 
" Que ft ion) and on the Terms and Conditions pre* 
<c fcribed thereby* 

u But Eyre concluded his Opinion* inftead of thofe 
«• Words, in the following Terms :— Put that there 
" may be a Remedy in Equity, upon the Foundation 
•• of the Statute, independent of the Terms and Con* 
** ditions prefcribed by the Statiite, in refpedt of Pe* 
M nalties enafted thereby. 

" And they gave their Reafons. 

cc On the fourth Queftion, Mr. Baron Lyre, Mr/ 
€< Baron Perrot, Mr. Baron Adams, and the Chief 
" Juftice De Grey, gave their Opinions in negative 
*• of the Claim of Perpetuity. 

§ 

u And on the fifth and laft Queftion, in the affir* 

<c mative, that (fuppofing it to exiftj it is impeached, 

" reft rained, and taken away by the Statute bth.Jnne, 

u the four j udges laft mentioned, with Mr, Juftice 

' <( Na res and Gould, concurred. 



" And they gave their Reafons. 



c< Oft 



For the Claim. gg^ 

<c On the contrary, Mr. Juftice N ares, Ash hurst, 
€€ Blackstone, Willes, Aston, Gould, the 
ct Lord Chief Baron, and the Lord Chief Juftice of 
cc the Common Pleas, gave their Opinion in the 
cc affirmative of the firft Queftion, in the Terms in 
" which it was propofed: (Mr. Juftice Blackstone 

being ill of the Gout, his Anfwers were read by 

Mr. Juftice Aswurst.) 

" And they gave their Reafons. 

"On the fecond Queftion, Mr. Juftice Nares, 
"Ashhurst, Blackstone, Willes, Aston, 
<c Gould, and the Lord Chief Baron of the Ex- 
cc chequer, gave their Opinions in the affirmative of 
" the continuance of the Right after Publication, 
44 in the Terms of the Queftion, 



cc 
cc 



cc 



cc 



And they gave their Reafons. 



On the third Queftion, Ashhurst, Black- 

" stone, Willes, Aston, and the Chief Baron, 

» 

,c gave their opinion, 

" That fuch Adtion at Common Law is not taken 
" away by the Statute of 8th Anne : and that an 
Author by the faid Statute is not precluded of 
every Remedy, except on the Foundation of the 
" faid Statute, and on the Terms and Conditions pre- 
" fcribed thereby. 



cc 
cc 



cc 



And they gave their Reafons, 



* / <was fo fortunate as to be prefent during the Argument in the 
Hou/e of Lords: which is well reported in the Gentleman's Ma- 
gazine, 1774* C. L* 

Q^q " On 
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cc On the fourth Queftion, Nares, Ashhurst, 
M Blackstone, Willes, Aston, and the Lord 
c< Chief Baron, gave their opinion for the exiftencc 
<c of a perpetuity in the Copy Right at Com- 
" mon Law. 



cc 



And they gave their reafons. 



cc On the laft Queftion, the Judges Ashhurst, 
<c Blackstone, Willes, AsTON,*and the Lord Chief 
cc Baron, gave their opinions, fupported by their Rea- 
<s fons, that this Right is not taken away, or any way 
€< impeached or reftrained by the Statute of 8th of 
" Anne. 

" So that on the firfl: Queftion, of the eleven Judges, 
cc eight to three were for the Plaintiff-, on the fecond, 
" feven to four ; on the third, five to fix : on the 
" fourth, feven to four : and on the fifth, five to fix. 

" It was notorious that Lord Mansfield adhered 
<c to his opinion, and concurred therefore with the 
cc eight upon the firft Queftion, the feven upon the 
cc fecond, the five upon the third, the feven upon the 
cc fourth, and the five upon the fifth : but agreeably 

to the delicacy whirh has prevailed againft a Peer 

on an Appeal fupporting his Judgement, he did not 

fpeak. 



cc 
cc 



<c And the Lord Chancellor feconding Lord 
"Camden's Motion to reverfe, the Decree was re- 
" verfed. 

" It did not feem inexpedient to give the Abftrad 
" of a Cafe, in which Characters the moft illuftrious 
cc for Learning and Abilities entertained oppofite fen- 
" tuncms, which was argued on the great Principles of 
cc Philofophy, the Law of Nature, and public Expe- 

" dience, 
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" dience, on both fides, and which could only be dif- 
cc cufled either by this equitable A&ion of Trefpafs on 
€C the Cafe > or by a Bill in Equity for fpecific Relief. 

cc It is obvious that the Judgement of the House of 
Cf Lords does not afFcdt the Claim of the Author to 
bring this A&ion of Trespass on the Case, and 
to fupport it by Evidence of Injury done to his Pro* 
perty prior to Publication, 



€€ 



Title VI. 

General Obfervation. 

" In doling this Article we may notice a general * Ventr. 151. 
u Difference" between Torts and Contracts : " inti* 
*' mated indeed in the former part of this Volume, but 
u more connedted with prefent practice, on the fubjedt 
" of this and the fubfequent Divifions of the Work. 
" It is this :" 

When the A£tion is upon a Tort, one may be found 
guilty and the reft acquitted, "though" when the 
Aftion is upon a Contrail all or none " muft be fued 
cc as" Debtors according to the Truth of the Con t raft 
as it (lands " charged in the Declaration :" for every 
" Trefpafs is in its own Nature joint and feveral: for I 
may charge the Defendants under this Relation, as they 
aided and affifted one another, or as each by his own 
force committed the Injury : fo that every Trefpafs is 
in the very Allegation feveral as well as joint ; for it 
fuppofes a man to have ufed his own proper Force as 
well as to have affifted his Companion : and if * Man 

Q.q 2 be 



596 Q/"Neutral Torts, indifferently fuable by ASion or 

by Indiftment.* 

be found guilty of one part of the charge, " namely, 
u that he fever ally and folely committed the Trefpafs" 
and not of the other " which charges him to have com- 
" mitted it in concurrence with other Defendants/* yet 
f the Injury "fo far as he is concerned" is the fame, and 

ought ,c equally" to be redreffed : but a Contract may 
be joint only and not feveral ; and when a Man de- % 
clares of a joint Contract and proves a feveral one, he 
doth not prove the fame Contrail that he hath alledged 
in his Declaration. 

SECTION III. 

cc We have treated of Aftions founded upon Tort 

<c which are properly civil, or fuch as in the prefent 
State of Society and of Government can fall rarely 
within the Boundaries of a criminal Profecution : we 
have confidered thofe which are ordinarily civil*, 
" being mod generally the Subjedl of private Suit, 
c< though under circumftances not unfrequently capa- 
" ble of being profeevtfed by Indidtment; we are now 
€t to fpeak briefly of the third Article under this Divi- 
41 fion, the neutral ASion •, or fuch as almoft indiffer- 
<c ently found a Claim to perfonal Compenfation, or 
" to public Satisfa&ion. 

" Thefe, as in the order already fpecjfied, are, 

€C i. Assault; with its nearly" related Torts, 
" Battery, andfalfe Imprifonment. 

■ 

<c 2. Slander. 

u 3. Deceit. 

"An 



£€ 
<€ 
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CHAPTER II. 



Of Assault. 



" An JjJauU is an Attempt to do fomc Aft of cor- Co « m - Iir - 

M * c. 8. p. 120. 

w poral violence to another. £*%*«?• 



1785, 

Ibid. 

M Battery is the unlawful ftriking or beating of 
"another: comprehending even the fmalleft Degree 
cc of force unwarranted by Law." 

In Afiault and Battery the Defendant ought to plead 
that it was his own Aflaulr, "fon AJfault defritfne of 
11 the Plaintiff" and cannot give it in Evidente under 
the general IJfue : u and" if the Defendant pleads that 
it was " bis own AJfault" and proves that the Plaintiff 
bent his Fid at him, or that he laid his hand to his 
fword, this is Proof " to be left to the Jury" of an 
AJfault : for where any man (hews figns of Violence, 
it is a fufficient provocation to refift in bis own Defencei 
and the Defendant need not flay till a Blow is aft u ally 
given before he provides for his own Defence; for 
then it may be too late to make any refiftance. 

cc If a Man wantonly do an Aft by which another L . N# p Shovc 
M is hurt, as by pufhing a drunken man, he fhall cor. Le^ch! j. 

CJuildh. 1752. 

" anfwer in an Aftion of AJfault and Battery : but if 
" he intend doing a right Aft, as to affift fuch drun- 

Q^q 3 " ken 
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" ken man, or to prevent him from going along the 
" Street, and in fo doing a hurt enfue, he will not be 
cc anfweiable. 

" Where by a fudden Fright an Horfe runs away 
" with j)is Rider and hurts a Man, it is no Batrery ; 
" and this may be given in Evidence under the General 
" Iffue : mnlcfs perhaps if the Plaintiff were to prove 
* § the Horfe had been ufed to run away with his* Rider, 
* for in fuch Cafe the Rider is not free from Blame. 

4 Mo. 305. . c< If fuch Accident were occafioned by another Per- 

Gibbons and 

p«pper. « fon's whipping the Horfe, fuch perfon would cer- 

<c tainly be liable in an Aftion on the Cafe, 



Tr. 10 G. I. 



r ^nd negligence will fupport this AdUon ; where- 

Underwood and c* forc £ has bccn hol(Jcn that j t hy whcrc thc p lain . 

l^Pcrtefiui " tifF ftianding by to fee the Defendant uncock his Gun 

and Raymond. €i ^ acci( J e „ ia H y W0U nded. 

" Case however it fiiould feem, where circumftances 
€C of negleft are not diftindtly apparent, is the more 
■• proper and certain remedy. For there, every damage 
€c (hall be. anfwered, which is not in the moft juft and 
Ci ftridl fenfe inevitable. 

" And if the Defendant be anfwerable in Trefpafs 
on the Cafe for avoidable omiffion, for wantonnefs 
or evident carcleffhefs, much more where the Mif- 
chief happens in the doing of an unlawful Aft natu- 
rally produdtivc of it. 



€€ 
CC 
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j«*r »d " And thcrefore » »n an Adion of AJfault and Bat- 

S*.w^*" " ter y> the Coun^l f or the Defendant would have 

L. N. P. .6, j. u proyed £hat the pj ain(iff and the De f cndant f ougbt fy 

'* Con/cut : 



cc 
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€c Confent : and infifled that this was Evidence on the 
General lffue in Bar of the Ad ion, and urged a 
Maxim * in fupport of this Argument. But Parker 

" Ch. B, denied it, and faid, the fighting being unlaw* 

u fuJ, the confent of the Plaintiff to fight (if proved) 
cc would be no Bar to his A&ion, and that he was en- 
" titled to a Verdift for the Injury done him: and cit- winch 49 . 
" ed Cafes in confirmation of this Dodtrine; particu- * cv * I74# 
" larly that before Lord Chief Baron Raymond, where mbb and 
" in an Aftion for five Guineas on a Boxing Match, g^um aa*. 
f£ the Judge held it an illegal Confederation, and the Runout %*'. 
" Plaintiff was nonfuited, 

* c And another earlier Cafe, where it was faid that 

Comb. 2i 8. 

" if a Man licenfe another to beat him, fuch Licence Matth - and 

Olerton. 

" is void* becaufe it is againft the Peace : and there- 
c< upon the Plaintiff had a Verdift with 30 j. Damages. 

Title II. 

Of Boxing Matches. 

V And here it is difficult not to advert, with a mix- 

» 

" ture of various Sentiments by no means fatisfadtory 
cc to a mind which muft neceffarily obferve, without 
u profpeft of fupprefling, the Evil, on the revived Pre- 
valence of Boxing Matches. W.th the perfonal 
" Merits of the Combatants, this Treat ife can have no 
" concern ; but the Pra&ice itfelf is replete with per- 
" nicious tendencies. It raifes a Combination of low 
" and mifchievous Paffions : a Diverfion founded on 



* Volenti nonfit Injuria* 



Q^q 4 " the 



600 Their illegality and various ill Tendencies. 

u the Bruifes and heightened by the difcomfiture, the 

44 temporary or permanent difabling, the maiming or 

44 death of human beings, is not a very rational or very 

44 manly Amufement. The Bets, the Ebriety, the 

41 licentious Brutality naturally connected with fuch a 

44 Spedtacle, are adverfe to every focial Intercft and 

44 Principle. And to what End ? Will any Englifhman 

44 fay or think that fuch an Exercife is requifite to fup- 

* " port the native Courage of Enghjhmen ? If, for the 

44 Prefervation of Health, for the Encreafe of Strength 

44 and Activity, to be honourably and virtuoufly em- 

44 ployed in the Defence of our Country, there is no 

44 lcarcity of exercife far better adapted to thefe pur- 

44 pofes. The more pleafing, wifer and nobler gym- 

44 naftic Arts, fwimming, running, leaping, hurling 

44 the Bar, drawing the Bow. But the Vigilance of 

44 the fubordinate Magiftrates, and their Fidelity to 

44 the Laws would not furely be ill exerted in the ge- 

44 neral fuppreflion of thefe Boxing Matches by whom- 

44 foever countenanced and attended, itoherefoever they 

44 arife (and the Abufe is already -alarmingly extenfive) 

44 within their refpedive Jurifdidlions. To the Man- 

44 ners, the Peace, and good order of Society, a timely 

c< and a neceffary Service would thus be rendered: 

44 otherwife the Evil muft continue to fpread till fomc 

v. Foft. a6o. " fignal particular Event call forth the higher Powers 

44 of the Law to its Coercion, and inform the hitherto 
j 4C unconcerned Spedldtors of the extent of their own 

44 legal hazard in abetting fuch praftices : too late pro- 
44 bably for the removal of innumerable bad confe- 
44 quences on the temper of the Community, and per- 

# Cumfijlent ad Jura malis ridentem alien is. 

2 4 *haps 



^ 



Battery to be juftified muS be not wholly difproporthned to 601 

tbeAjfault. 



CC 
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haps even too late for the effe&ual reftraint of this 
wanton infringement of the public Policy which 
might now be fo eafily fupprefled. 



u 



Dance and 



Title III. 

♦ 

Not every Battery juftified by every Affatdt. 

* c Nor where the original A (Fault is pleaded and pro- 
ved, will every Aflault juftify every Battery: but 
4C whether the Aflault were proportionable to the Bit- 
" tery is matter of Evidence : and therefore, though 
" the Plaintiff fet out a Maihem in his Declaration, the Luc y> 

Salk. 146. 

" Plea of /on Jffault demefne is the fame, and he needs smto^ik! 
" not to plead that the Defendant would have maimed *+Z' s ' c ' 

1 1 Jiayin* 177* 

" him unlefs he had refitted with fuch force as to maim 
" the Defendant; but that muft appear in Evidence, 
" by which it muft be (hewn that the Aflault was in 
** fome degree proportionable to the Maihem: and 
" therefore where the firft Aflault was given by tilting 
" the Form whereon the Defendant fat, whereby he 
" fell, and the Maihem was, that the Defendant bit 
" off the Plaintiff's Finger, Holt Chief Juftice 
<c dire&ed the Jury to give a Verdict for the De- 
" fendant. 

" And of fuch as may be termed conftruftive Af- 
" faults, the legal Afcertainment depends on the cir- 
" cumftances in Evidence explanatory of the Intent: 
" thus," if a man clinch his Fift, or lay his hand on 
" his fword with this Declaration, that were it not 
" Afllze time, he would tell the Plaintiff more of his 
" mind, this is no Aflault : becaufe he declares his 
" intent not to aflault, " with fuch circumftances 

as 



ft Keb. 545. 



6oi Other Matters of Jufitfication or Defence. 

M as evidence his forbearing to revenge himfelf by 
<c force, a refpeft to Law and Order mattering his re- 
cf fentment :" and then his clenching his Fift and lay- 
ing his hand upon his fword, cannot be reckoned any 
figns of Violence but only of Paflion : for his bare 
'* inchoate" Adions are not to be taken as figns of 
his mind, when he hath in "accompanying" words 
" and purfuant A&ion" exprefled himfelf to the con- 
trary. Ci This is juft the caderem te ntfi irafcerer of 
the Philofopher," 

" And if an impulfe or inchoate tendency of vio- 
" lence thus fupprefled can not be denominated an Af- 
" fault, much lefs (hall a flight ftroke, without paf- 
" fion, or defign of injury, or difpofition of incivility :" 
as if a man punch another with his Elbow in earned 
difcourfe, this is no " Battery or" Aflauk : for " there 
cc is no" hurt " infli&ed," nor is it a fign of intended 
Violence, and therefore does not call for Defence, 
nor is it neceffary that it fhould be obviated by refift- 
ance, " or vindicated by the Laws as an infulc, 

T I T l e IV. 
Other Juftifications beftde fon Aflauk demefne, 

l. n. p. cc There are many other matters which may be pleaded 

\ HalVp.c. " »n Jujiijication, befide this of fen Afjault demefne: as 
,3 °* " if an Officer having a Warrant againft one who will 

€€ not fufFer himfelf to be arretted, beat or wound him 
" in the attempt to take him ; fo if a Parent in a rea- 
cc fonable manner chaftife his Child, a Matter his Ser- 
<c vant, or a Schoolmafter his Scholar, or a Gaoler 
c< his Prifoner : or if I beat one who wrongfully en- 
4C dcavours with Violence to difpoffefs me of Lands 
<c or Goods, or who aflaults my Wife, Parent, Child, 
w or Matter. 



€€ 



But 



Servant in Defence of bis Mafter ; Defence of Poffeffion \ 603 

bow far it fball juftify. 

cc But though all thefe matters may be pleaded in iRaym. 61, 
cc Juftification, yet they muft be pleaded differently : 
f 4 as for Example ; on Ajfault and Battery againfl: 
* c Hufband and Wife for a Battery by the Wife, the 
c * Defendant may plead that the Plaintiff was going 
<c to wound her Hufband, and that (he affultum fecit 
44 to defend him, and to prevent the Plaintiff from 
44 beating him, 

44 In the fame manner a Servant may juftify an AfTault J'j,^"* 11 * * 
" in defence of his Mafter : but it has been faid, not * SaUt.407. 
4 * on the other fide ; for the Mafter may have an 

1 Vi. et t Hawk. 

44 Aft ion on the Lofs of Service, but the fervant can 13 »• 
44 have no Aftion for the AfTault on his Mafter. Yet Tick?' and' 
this Reafon does hot appear fatisfaftory : for, as the 
great Magiftrate who then prefided exprefled himfelf, 
it refis on the relation 5 which is reciprocal. 



cc 
cc 
tc 



cc 
ct 



A man cannot juftify a Battery in defence of his wuiiamiand 
poffeffion without a requeft to depart, and then he str. 1049. 

., . r c . • •« Green and 

44 is to ufe no greater force than is required to amove Goddard. 

44 the Trefpaffcr; and this he may juftify by a molliter Salk " 641# 

45 man us impofuit : fo an Officer cannot juftify more 
44 than the Affaulc by virtue of an Arreft, without 
4< (hewing that the Plaintiff relifted or endeavoured to 
4C refcue himfelf: except that by the way of molliter 
" man us impofuit, he may juftify a conftruStive Battery, 
44 by laying hands on him without violence, 

44 But where aSlual force hath been ufed in breaking 
44 into theClofe of the Plaintiff, there he may juftify 
44 Battery : for it is but reprejfing violence by violence." 

Trefpafs of Affault and wounding, the Defendant 
pleads Not guilty as to the vi et armis : and as to the 
JJfault , he makes Justification of molliter manus im- 
pofuit ; 



604 Evidence admijjible or not on A&ion of JJfauU and 

Battery. 

pofuit : the Juftification (hall be firft tried : for pof- 
fibly the ufing of force may be in his own Defence* 
and therefore juft and lawful, and fuch a force as the 
Law does not oblige him to defend;* and therefore that 
ought to appear firft on the Juftification, 

l.n.p. ch.iu. iC If the Defendant prove that the Plaintiff firft lifted 
shonJni I5 ' cc up his ftaff, and offered to ftrike him, this will juftify 

Bet J. "" 1 " a Batter y> but mre Words wiU notjuftify a Battery, 
g. Han, i75*- « though they may explain the nature of an otherwife 

" ambiguous Aft* 

Rex ▼. warden " The Plaintiff cannot give in Evidence a Convic- 
Ca^R. 8039 cf tion at the fuit of the King for the fame Battery: 
l. n.V 4tk " a °d this on a general Rule expreffed early in this 
Ed. 16. U Trad -, that no Record of Conviftion or Vcrdift 

€C (hall be given in Evidence but whereof the Benefit 
" may be mutual •, namely, of which the Defendant 
" as well as the Plaintiff might have availed himfelf 

" by giving it in Evidence, in cafe it had made for 
" him, 

cc Of Increafe of Damages for a Maibem or griev- 
<c ous Wound on Infpeftion, we (hall be hereafter to 
" fpeak under the Article of extraordinary Modes of 
" Trial. 



* Defend ie here ufed in the legal fenfe 9 to deny ; as, et defendit 
vim et injuriam ; in the fame fenfe Chaucer ufes it ;<— 

That ever God defended Marriage— 

1. e. prohibited. 



Of 



Of falfe Imprifonment. — Of Juftification under legal 605 

Warrant. 



CHAPTER III. 
Of false Imprisonment. 

* c Every Reftraint of a Man's Liberty under the £• N f \T - 
•* Cuftody of another, 'without legal Authority, is 
"falfe Imprifonment, for which the Law gives an C0.utt.a531 
" A&ion : and this is commonly joined to Affault and 
€C Battery ; for every Imprifonment includes a Battery, 
At and every Battery, as we have feen, an Affault. 

Title II. 

Of Juftification under legal Warrant. 

.In A&ion for falfe Imprifonment \ on Not guilty the » Keb. 545. 
Defendant gives in Evidence that he took the Plain- 
tiff by virtue of a Warrant from a Juftice of the 
Peace : and this is within the Statute, though the 
Defendant be no Officer : for it fays, any others that 
do any thipg by virtue of the Command of the Juftice 

of Peace. 

# 

If the Defendant be no Officer, he is not bound to 
execute his Warrant: becaufe the Juftices have 
no power to compel an Execution but on their own - 
Officers, who are " appointed" and liable to execute 
the Bufinefs of Juftice : but the Defendant may juf. 
tify the doing cc of" the Thing to which the Juftice 
has Commiffion, as Servant to the Juftice of Peace; 
for the Juftice may execute his Warrants by his own 
fervants if he. pleafe. A Conftable is " indeed" not * 
compellable to execute a Warrant out of his own Li- 
berty, becaufe he is only appointed by the Law as an 
Officer to keep the Peace within that Diftridt 5 but he 

may 



6o6 Warrant, where and whom it fhall juflify againft an 

AHion of falfe Imprifonment. 

may execute any Warrant where the Juftice hath 
Commiflion, as any private man may do, " being vo* 
" luntarily a Special Conftabk for that particular pur- 
€C pofe. 



•4G.11.c44. cc And now if the Juftice exceed his Jurifdiftion, a 

lVConun**9i* ' 

"Warrant, if regularly framed in point of form, 
** will, if there be any colour of JurifdidHon, indem- 

" nify at all Events the Officer who afts under it 
cc tninijler tally. 

IK<I# " For no Aftion can be brought againft a Con- 

4tLEd.24.° <c ftable or other Officer, or perfon aftlng under Order 

• c of a Juftice, for any thing done in obedienjee to the 
<c Warrant, until demand made of the Perufal and 
** Copy of fuch Warrant, and Refufal for the fpace of 
" fix days : and in cafe the Warrant be (hewn, and a 
" Copy taken, and an A&ion afterward* brought againft 
" the Conftable without making the Juftice a Defendant, 
fC the Jury (hall, on produdlion of the Warrant, find 
cc a Verdift for . the Defendant, notwithftanding any 
" Defcft of Jurifdiftion in the Juftice : and if fuch 
<c A 61 ion be brought jointly againft jhe Juftice and 
4C him, upon producing the Warrant, the Jury (hall 
" find for him : and if they find againft the Juftice, 
4C the Plaintiff (hall recover the Cofts he is to pay to 
c< fuch Defendant againft the Juftice ; with a Provifo, 
" that if the Judge certify the Injury was wilfully and 
cc malicioufly committed, the Plaintiff (hall be in* 
cc titled to double Colls. 

sBurr.Mansf. cc The Officer muft prove that he afted in obedience 

1706^ 4tC* • _ til «• 

*' to the Warrant : and where the Juftice cannot be 

" liable, 



General Warrants. 607 

€ liable, the Officer is not within the Prote&ion of 

* the A&. For the Rule extends only to Aftions of 
c 3V/, and therefore on a Conviftion quafhed, where 
c the Officer was fued for the Money levied, by an 
c AAion for Money had and received, it was held 

* that a Demand of a Copy of the Warrant was not 4 
€ necelTary, 

Title III. 
General Warrants, 



cc 

C4 
CC 

CC 



The Officer cannot juftify an Imprifonment for Mthimr. 

Non-payment of Taxes, under the general printed e.^g.iil 

Warrant which the Colle&ors have, figncd by two 1 iuym. 740. 
Jufticesj but he muft fhew a fpecial Warrant. 

" With regard to a general Warrant to apprehend all c «mm. iv. 
c< perfons fufpe£Ied 9 without naming them, it is clearly ^p.c-go. 
" illegal and void for uncertainty : for it is the duty of * Hawk# F# c * 
" the Magiftrate, and ought not to be left to the Officer 
"to judge of the ground of fulpicion. 

" So if a Warrant to apprehend all pcrfons guilty 
** of a crime therein fpecified, without naming or 
" defcribirig them in particular : as thus, the Authors, 
" Printers, and Publishers of a fcandalous and fedi- 
cc tious Libel, the Paper itfelf fo charged being fpeci- 
<c fied in the Warrant. 

" And of this Sir William Blaekfione remarks, that 4 
cc practice had prevailed ever fince the Reftoration of 
" iffuing from the Secretaries 9 Office general Warrants 
c< of this kind : grounded on fome Claufes in the Afts 
" for regulating the Prefs. That when in 1694 thefe A&s 
4C expired, the praftice had inadvertently continued in 
" every reign, and under every adminiftration, (ex- 
" cept the laft four Years of Queen Anne) down to 

" 1763. 

"At 



\ 



60S 



General Warrants. 



Money ▼• 

Leach. 

Tr. 5 G. III. 

3 Burr. Manif. 

»74»* 



" At that Period, in the ever memorable Cafe of 
" Mr. Wilkes, (whofe Courage and Firmnefs in the 
c< great Cornell fixed the perfonal Liberty of Englijbmen, 
" in this refptft perpetual, on a Bafts not to be fub- 
u verted by the' Arm of arbitrary Power, under pre- 
•* tence of Law) the Validity of fuch a Warrant was 
<c folemnly inveftigated : and by the whole Court of 
cc King's Bench the Warrant was adjudged to be void, 
€C And Mr. Juftice Yates declared it was fo clearly 
cc illegal, that a continued feries of Precedents, could 
<c they have been adduced, originating as far back as 

"from the Foundation of Rome,* could not 
cc have rendered it other than merely void. 



JOURN. 

22 Apr, 1766. 



CI 



" And by a Vote of the House of Commons the 
iffuing of fuch General Warrants is declared void. 



w It is in Fa& no Warrant at all, and therefore 
M will not juftify the Officer who ads under it. 



Title IV. 

Vifiinftion farther noticed between Trefpafs Vi et Armis 

and Cafe. 

" This Aftion of falfe Imprifonment being in re- 
cc ality an A&ion of trefpafs vi et armis, though 
feparated from the innominate A&ions of the kind, 
as well for its fpecific importance as on account 
of its being of a convertible Nature, and equally 
open fo Indiftment at the option of the aggrieved 
<c party, we are now to recoiled a diftin&ion between 

" a mere Aftion of Trefpafs on the Cafe, and an Adion 
iC of Trespass. 



cc 
cc 

« 

CC 



* Perhaps the ExpreJJfon of the venerable Judge was, Ab Urbk 
condita, meaning analogically, from the Rife of the Britifh Con- 
ftitution. 



cc 



And 



■* 



1 



Where Aftion on the Cafe for falfe Imprifonment will 609 

not lie. 



« 



CC 
CC 



CC 
CC 



And accordingly, where the Declaration dated a Morgan r. 
difpute between the Plaintiff* and out Thomas Davits, t^r.ii. 1*5. 

- e 1 t . Hit *I Gi III. 

<( relative to the property of an ewe lamb, and that 
Davits, in order that the property might be afcep- 
tained in an expeditious manner, applied to the -De- 
" fendant, a Juftice of the Peace, and having related all 
" the circumftances, requeued him to examine Wit- 
" neffes and determine the difpute : but that the De- 
fendant, well knowing the Premifes, and contriving 
and malicioufly intending to hurt the Plaintiff*, and to 
" caufe him to be reputed a thief, and to fubjedt him 
" to the pains and penalties appointed againft robbers 
"and felons, and to put him to great charge, on the 
" 14th of Jul) \ 1786, falfely, malicioufly, &c. and 
(( without any charge or accufatton made to him the 
" Defendant againft the Plaintiff, and without fum- 
(C moniog him to appear, or hearing him in his De- 
u fence, and without any reafonable or probable caufe 
" whatever, and againft his duty as Juftice of the 
" Peace, by his Warrant commanded the Conftables 
w to deliver into Cuftody the Body of the Plaintiff, 
" charged on the Oath of feveral fubftantial fVitneJfes 
" before him, the Defendant, of felonioufly taking, 
" keeping, and detaining a fheep and lamb, the pro- 
<c perty of Thomas Davits, and alfo Iheering the fame 
cc in order that they fhould not be known, ' and impri- 
41 fined him in the common Gaol on the faid charge, 
" from the 14th of July, 1786, to the 14th of Sep- 
? tember then next following. 

R r « To 



6 io Bui Trcfpafs vi et artAis only. 



C. 2 



cc 



<c To this Declaration there was a Demurrer, aflign- 
ing, among other fpecial Caufes, that the fuppofed 
Imprifonment in the Declaration mentioned was* 
" if committed at all by the Defendant, a direS 
" Trefpafs and Injury to the perfon of the Plaintiff, 
ec and a falfe Imprifonment of the Plaintiff with force 
*' and arms, and againft the peace of the King ; and 
" ought to have been accordingly profecuted by the 
" Plaintiff, and not on A&ion of Trefpafs on the 
" Cafe. 

" Arid the Court held this Caufe of Demurrer to 
*' be good : for that where the immediate Aft of /«- 
€C prifonment is from the Defendant, the Adtion muft 
cc be trefpafs (vi et armis) and Trefpafs only : but where 
ic the Aft of Imprifonment by one is confequent on in* 
" formation from another, the Aftion on the Cafe is 
iC the proper remedy. That the Record ftates the 
" Warrant was illegally granted, without proof and 
" without accufation : the Conftable is not liable ; be- 
" ing bound to execute the Warrant of a Juftice hav- 
" ing competent Jurifdi&ion ; and therefore, if it were 
" not an Imprifonment by the Defendant, it was 
" not Imprifonment by any perfon. But where a 
c * perfon is committed to prifon by the Warrant of a 
<c Juftice without any Accufation, fome perfon is 
" guilty of falfe Imprifonment ; and it muft be the 
" Imprifonment of the Juftice, who is the immediate 
" and not the remote Caufe of it, 

T I T L E V« 

Sending a Perfon prifoner beyond Sea. 

3^car. ii. « There is one particular fpecies of falfe Imprifon- 

« ment, which fubjefls the perfon guilty of it to one of 
" the fevcrcft of our legal PuniQimcnts \ this is, the 

*' fending 



Falji Imprlfonment, by finding out of the Realm, liable to 611 

peculiar Punijbmcnt. 



cc 

€€ 
€C 
CC 

it 



If 
«C 
CC 
IC 

tC 



fending of any fubjed of this realm a prifoner into 
parts beyond the fea % and thus removing him from 
the proteftive arm of the Laws, and encompafling 
him with the horrors of hopelefs Captivity. This 
is punifhed with the incapacity of holding any 
"Office, and exclufion from the Benefit of Pardon 
from the Crown, and is fubjefted to the pains and 
penalties of zpremunire: thofe pains and penalties 
are indeed great : for the Defendant upon whom 
they attach is out of the King's protection, and 
confequently can maintain no fuit : his lands, tene- 
" ments, goods, and chattels, are forfeited to the 
<c Crown ; and he (hall be imprifoned during the 
"pleafure of the King : which, if it mean till the King 
" pardon, mull be, by the Statute of Habeas Corpus > 
" in the prefent inftance, during the life of the Of- 
11 fender. 

" Thus is the tremendous puntfhment deviled againft 

" the Adherents to the civil Usurpation of the Papacy, 

" applied to the attempt of depriving any individual 
" of his Country, and the protection of her Laws. 

*' The Crime is one of the greateft poflible to be 
" committed againft Society : and if utter confifcation 
(( of all property (which extends the ftroke to the 
" innocent family of the delinquent) ; if irredeemable 
" bondage (which exhibits the total privation of Li* 
" berty as legally poflible) ought in any inftance to be 
" infli&ed, it is impoffible to fuggeft a Cafe more 

R r a " defcrving 



CC 
CC 



6 12 Falfe hnprifonment) by fending out of the Realm, liable to 

peculiar Punijbment. 

" deferving of fuch a fcntence. But the Voice of 
" Nature * and the Voice of civil Wifdom can be 
" never really at variance. There are certain limits of 
Punilhment which the Eye of Jufticc difcerns with 
unperturbed Clearnefs in every poffible inftancc. 
" And in a Conftitution which has Liberty for its End, 
" it merits the mod ferious regard, whether the per* 
petual deftitution of this facred right fhould be 
deemed competent to be infii&ed by the Society on 
any Criminal ; and whether it be not in every refpeft 
better, — for the individual, — for the Community, — 
" that he who cannot live confidently with the Life 
" and Freedom of others, unlefs in perpetual Cuftody, 
" fhould die by the fentence of the Law, rather than 
" live an exception to all the Rights annexed to the 
" Citizen and inherent in the Man. Ought not the 
" Conftitution of fuch a Country to pronounce to all ;— 
u by rare and extreme neceflity, any of you may be 
" deprived of Life under the Authority of the Laws, 
" and by the Judgement of your fellow Citizens ; but 
" of Liberty, without hope of Reftitution, never. 



cc 
cc 
cc 
cc 
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* Nunjuam aliud Natura aliud Safieutia dicit* 



CHAP- 



Of Slander— Conjlrufiion from the Wotds—Of impof- 613 

Jible Charges. 



CHAPTER IV. 

On Slander* 

" Slander is defaming a Man fo as may endanger Comm. in. 
44 or damage him in his Life, Liberty, Reputation, l.n/p;b.^ 
44 or Profit. 



44 It may be by either (peaking, writing, or other 
44 Signs. 

T I T L E II. 

ConJlruS ion from the Words:— of impojjibk Charges. 

44 There is one general Rule refpefting the Con- / 
" ft ru ft ion of Words charged as defamatory 9 they 
44 (hall be taken in their natural and obvious fenfe, 
14 refulting from the proper import of the whole con- 
44 fidered together. 

14 Thus, where the Defendant faid to the Plaintiff, ward r. 
44 / know you very well 9 how did your Uufband die ? Pafch. i% a. 
44 The Plaintiff anfwered, as you may , if it pleafe God : 
44 the Defendant replied, No, he died of a Wound you 
44 gave him. On Motion in Arreft of Judgement, the 
" Court held the Words adHonable : for they are, in 
44 the whole frame of them, fpoken by way of Impu- 
44 tation. And Parker, Chief Juftice, faid, that it 
44 was very odd that a Court fhould be trying, after 
44 Verdift, whether there may not be a poflible Cafe, 
44 in which Words fpoken by way of fcandal might 
44 be innocently faid : whereas if that were in truth 
44 the Cafe, the Defendant might have juftified. 

R r 3 " And 



#14 



Subfiance of tbe Words generally fufficient to be alleged. 



% R* Abr# 



Avarillo ▼• 
Rogers. 
Guildh. Tr. 
I773> before 
Lord Mansfield* 



Gucft and 
Loyd. 



Geare T. 

Britton, per 
Lee, Ch. J. 
1746. 



cc 
cc 

S€ 
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" And the Rule of Conftrudtion here noticed being 
founded on univerfal Principles of clear and con- 
clude Reafoning, pervades the whole of civil and 
criminal Evidence. 

" The charging of another with a Crime of which 
he cannot by any poflibility be guilty (as killing a 
man who is then living) is not aftionable on the 
general ground of Slander, becaufe the Plaintiff 
can be in no legal Jeopardy by fuch charge : but 
fuch matter mud be pleaded fpecially, and cannot 
be given in Evidence in fupport of the general 
Iffuc not guilty. 

A Title IIL 
Variance. 

u Generally on Words fpoken, the Plaintiff may 
" prove the fubftance of the Words, and it will be 
" fufficient if there appear no material difference, 

c< Where the Words are laid in the third pcrfon, as 
" be deferves to be banged for a Note be forged on A. and 
c< the Words proved are in the fecond pcrfon, you de- 
"fervc, this Evidence will not fupport the Declara- 
c< tion : for there is a great difference between Words 
" fpoken in a paffion to a Man's face^ and Words 
" uttered deliberately behind his back. 

Title IV. 

General Slander. 

" Words of general Sland/r, importing a ra(h and 
paffionate temper in the Speaker of them, will not 
fuftain an Action, ufilefs y^ev/W Damage be proved, 
as Lofs of Marriage, of Employment, of cufto- 
mers; and whether the Words be in themfelves 
aft ion able, or not, the Plaintiff fliall not prove a 
fpecial Damage, which he has not laid in the Decla- 
ration. 

" Where 
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Words not aftionable where fpoken without Malice on 615 

jujlifiable Caufe. 



Title V. 

Words fpoken for jujlifiable Caufe. 
€C Where Words are fpoken in Confidence, and for Herver t. Dow- 

(on C B 

u the fecurity of a perfon really concerned in the in- s. aft.Tr. 

"formation they arc meant to convey, and without Ln. p.'g. 

"malice, no Aftion lies : as, be cannot ft and it long ; 4Ed ' 
be will be a Bankrupt foon ; fpecial Damage was laid 
in the Declaration, that in confequence of thefe 

" Words, one Lane refufed to truft the Plaintiff for 

" an horfe : Lane was the only Witnefs called for the 

u Plaintiff; and it appearing on his Evidence, that 
the Words were not fpoken malicioufly, but in con- 
fidence and friendfhip to Lane> and for a Warning 
to him, and that by reafon of fuch advice, Jie did 

<c not truft the Plaintiff with the horfe, J^rat^t, 
Chief Juftice, directed the Jury, that, although 
the Words were otherwife a&ionable, yet if they 
fhould be of opinion that they were not fpoken out 
of malice, but in the manner before mentioned, 
they ought to find the Defendant Not guilty : and 

they did fo accordingly. 

cc And on the fame Principles, where a fervant Edmonfon ▼• 
" brought an Adtion againft her former Miftrefs, for uxlslatweft. 
« faying to a Lady who inquired after the Plaintiff's to%uiX 
" Char after, that fhe was faucy and impertinent, and £' *' p * ut 
" often lay out of her own Bed 5 but that fhe was a 
cc clean girl, and could do her work well: the Plain- 
tiff proved fhe was by this character prevented from 
getting a place : yet by Lord Mansfield, this is not 
to be confidered as an Aftion in the common Way 
" for Defamation by Words : that the Gift of it muft 
" be Malice, which is here not implied from the 00 

Rr 4 <c cafion 



cc 



cc 
cc 

cc 



C€ 

cc 
cc 
cc 
cc 



cc 
cc 
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cc 

cc 
cc 



6 1 6 Words aQiondbU in certain Circumftanecs. 

c< cafion of fpeaking the Words, but muft be exprefsly 

proved. That it was a confidential Declaration, 

and ought not to have been difclofed. But if with- 
out Ground, and purely to defame, a falfe Character 

" Ihould be given, this would M a Foundation for an 
-. ! c Adion. 

T I T L E VI. 

Words fpoken of Per fins in official Situation: 

l. n. P. * " It has been held that in Offices of Profit^ Words 

" that import DefeA either of Underftanding, Ability, 
" or Integrity, are adionable : but that in Offices of 
u Credit 9 Words that impute only Want of Ability 
" are not actionable $ for that a man cannot be held 
" refponfible for Want of Ability as for Want of 
« Honefty. 

How v. Prim. u B ut that in either Cafe, charging him with incli- 
Saik.695% « nations and principles which (hew him unfit, is fuf- 

<c ficient, without charging him with any Ads : as to 
« fay of a Member , of Parliament, He is a Jacobite, 
" and is for bringing in the Pretender. 

comm. in. " Words concerning Perfons in a public Office, 

«4- €C which impute qualities or defedts naturally tending 

1369. * "to the difparagement of their perfons and office, are 

c< held more highly injurious than when uttered of a 
<€ private perfon : and it feems that Words of general 
" Defamation fpoken concerning fuch may be a ft ion - 
" able ; though of perfons merely private, they would 
•• not. 

TlTLJB VII. % 

" There is a fpecies of compound Aftion very 
€< rarely brought in the prefent Age, which h/candalum 
" magnatum : this in fo far has the property of a 

44 civil 



Scandalum Magnatum. 617 

fC civil Adion, as it gives Damages to the party injured, L - *• p * 3* 4* 
" befides fubje&ing the Offender to Imprifonment for 
€i the public Wrong. 

cc It is needlefs at this time to obferve on the Idea, l7?* *** 

* Mod* ££• 

u that under a Profecution of this kind words (hould % Mod# I$9- 
u be taken in the worft fenfe ; as if the Honour of mSt^."" 1 
u perfdfft in high rank, or the ends of public Juftice, fI ° 
" were ferved by fuppofing words in reference to fuch 
" perfons to have a fcandalous import, contrary to 
" their natural and obvious fenfe. 

" And on this A&ion of fcanddum magnatum* or in 4 Co. 13. 

J * ' a Mod. i66. 

u an Aftion upon a Libel* the Defendant may jufiify 1 s * M JJt"? - 

<c as in a common Aftion of Slander : but in none of *° 7- 

<c thefe can he properly give the Truth of the Words 

" in Evidence on the general Iflue ; otherwife than in 

"Mitigation of Damages at moftj and that too 

u under many reftridtions : indeed it feems that he 

" will be now obliged to juftify fpecially in all Cafes str. imo. 

u of Slander, where he relies upon the Truth of the 

" Charge. 

Title VIII. 
Heaffaji no Jujiification. 

" On an Altion of Slander, the Defendant may 
€c either juftify, or, if he think proper, give in Evu 
44 dencc* under the general Iffue, that the Words were 

" fpoken by him as Counfel, and are relevant to the Cll . wh# 
44 Caufe ; or that he fpoke them out of concern, in a coc.Li«,ch.j* ' 
" friendly manner : but he (hall not, in making idle 
" Report to the prejudice of any, juftify that he heard 

'* it of another. 

" With 



6 1 1 Petition — General Juftification. 

Title IX. 
Petition to a Court having Jurifditlion. 

tike r. King. « With regard to written fcandal, if an A&ion be 

u brought for Words written or printed, and it ap- 
" pear that they were contained in a Petition to Far* 
"liament, this for Matter pertinent to the Petition 
" (hall exempt Words which otherwife would be highly 
" aftionable. 



Owtod v. Buck- 



u It is otherwife if in a Petition to an inferior Court, 

VWfUU T» UUVIV« 

ky. cam. steii. " charges are introduced of matters not cognizable in 

c< that Court. 



Title X. 
General Juftification will not ferve. 

ranfon y, " With refpeQ: to thejuftifying of the Truth of a 

tIT/ 8 cc Charge in an Aftion for Slander, fpoken or written, 
e. »7 c. in. «« t h c following Cafe is material : 

€C The Plaintiff brought his Aftion in the Common 
€€ Pleas for a Libel, printed in the Morning Poft> which 
u was ftated in the Declaration, with Innuendoes to 
«« this effeft : 

" The public cannot be too frequently cautioned 
" againft notorious fwindlers and common informers. 
" A neft of thefe hornets, (meaning the notorious 
<c fwindlers and common informers,) who live by fuck- 
u ing *hc honey produced by induftrious bees, have 
ct lately been difcovered dividing their fpoil at their 
<c neft in the corner of the Kings Road, (meaning the 
«* dwelling-houfe of the Plaintiff) from whence (mean- 
ing the faid dwelling-houfe of the Plaintiff) they 
(meaning the faid notorious fwindlers, &c.) have here- 
4< tofore (meaniog before the time of printing and 
publifbing the faid Libel) iffued, to fting the un- 
fufpedting (meaning to infinuate and be under flood 

" thereby 



♦4 



4C 
CC 



Cafe, illttjtrative. 619 

" thereby that the faid Plaintiff was illegally, fraudu- 
" lently, and dilhoneftly conne&ed with divers fwind- 
" lers and common informers, and Ihared with them 
u the fpoil and plunder by them from other perfons 
unlawfully, &c. and by fwindling gotten and ob- 
tained). The head of the gang (meaning thereby 
" the Plaintiff, and alfo that the Plaintiff was the 
principal and head of the gang of the faid fwindlers 
and common informers) pofleffes in a ftrong degree 
the attribute of a gentleman called the Devil, who 
fir ft feduces, then ftimulates, and at laft deceives, 
and leaves his dupes to puniihment, &c. 






cc 
cc 
c< 
cc 
cc 



ct The Defendant pleaded, that the Plaintiff had 
<c been illegally, fraudulently, and dilhoneftly connected 
" with, and was one of, a gang of fwindlers and com- 
mon informers ♦, and had alfo been guilty of de- 
ceiving and defrauding divers perfons with whom 
he had had dealings and tranfadlions : wherefore 
he printed and publilhed, &c. 



cc 
cc 
cc 
cc 



«c 



" On fpecial Demurrer to this Plea the Plaintiff 
affigned for caufe, that the Defendant hath not fet 
forth or (hewn by his plea in what manner the Plain- 
tiff was illegally, fraudulently, and dilhoneftly con- 
" cerned, and connected with, and was one of, a 
" g an g of fwindlers and informers ; nor (hewn with 
" whom in particular he was fo conne&ed, nor whom 
in particular he has fo deceived ; or in what manner, 
or in what particular dealings and tran factions : 
c< concluding, that the Defendant hath fet forth the 
" charges in that plea contained in fo Uncertain a 

cc manner, 



cc 
cc 



6ao Libel* by mercantile Bill. 

" manner, that the Plaintiff cannot know what par- 
" ticular Fafls the Defendant will attempt to eftabli(h 
" by Evidence on the Trial, and therefore cannot be 
cc prepared to difprove or anfwer the fame, 

€c The Court were of opinion, that this Plea was 
" clearly bad, as pleaded by the Defendant, for its 
" generality. When the Defendant took upon him- 
" felf to juftify generally the charge of fwindling, he 
" mud be prepared with the fads which conftitute the 
" charge ; then he ought to ftate thofe fadfcs fpecifically, 
" to give the Plaintiff an opportunity of denying 
" them •, for the Plaintiff cannot come to the Trial 
" prepared to juftify his whole life. That he fhould 
" be at liberty to charge the Plaintiff with fwindling, 
" without (hewing any inftances of it, is contrary to 
" every rule of pleading. If this Plea were to be 
" allowed, it would be to fuffer any perfon to libel 
" another more on the Records of the Court than he 
" could do in a public Newfpaper. He could not 
prove the Juftification, as he has pleaded it, by 
general Evidence \ but he has no Juftification, unlefs 
he can prove the fpecial inftances; and knowing 
" them, he ought to put them on the Record, that 
€C the Plaintiff may be prepared to anfwer them. 

" And on thefe Reafons the Judgement of the Com- 
" mon Pleas for the Defendant was reverfed. 

Title XI. 
Bill of Exchange drawn libdloujly. 

" A Note payable to A. B. 'Villain, is good Evi- 
c< dence in proof of a Libel. 

Limi- 



cc 
cc 
cc 



Limitation of ttme.— Malicious Prosecution] 621 

Titee XII. 
Limitation of Time. 

c< The Time for Profecution, as well in this A&ion « J. 1. c. 16. 
"for Defamation as in the preceding, of Ajfault and \^ %%m 
" Battery* is limited : but this mull be pleaded. With 
" regard to Affault and Battery, the Limitation is 
[* four years 5 with regard to Slander, two, 

"But in refpeft of Slander, this extends not to ^ **•*■• 
"Scandalum Magnatum, nor to Cafes where the fpe- KE"* 
" cial Damage is the Gift of the Aftion -, yet where u N ' p# lfc 
"the Words are in themfelves a&ionable, fpecial 
" Damage will not take them out of the Statute, 

C H A P T E R V, 

Of malicious Prosecution, 
•« There is yet an higher kind of Slander, under 
€C colour and pretence of Law : for which a fpecial 
c< remedy is provided, by Aftion for malicious Profe- 
u cution. 

"There is a great Difference between a civil fuit l.n.p.cwi. 
u and an Indiftmeni. It is not aftionable to bring an Savll ie and 
cc Aftion, though without ground: for it is a Claim isJk'U. 
" of Right, and the Plaintiff finds pledges to pro- 
" fecute, and is amcrciable for his falfc Claim: and 
" although thefc two reftridtions are now in effcft ideal, 
•« yet there is a fubftantial one, which is, that he ihall 
iC anfwer in Cods, 

<c An Aftion will lie for fuing the Plaintiff in the 
« Spiritual Court without Cause: and caufing him 
•• to be excommunicated falfely, fraudulently, and ma- 

€ [ licioujly, 



€v% Of malicious Profee*tiou.—Evi2euee t§ prove a malicious 

Indittmcnt. 



cc 

C< 



licioufly % without giving him Notice ; whereby 
he was put to great Cofts. 



H. mss. hi. u On a Declaration for charging the Plaintiff with 
Xdwardt. * u the Crime of Felony, the Plaintiff cannot give in 

JH. 14 Car. II. 

b. r. •• Evidence Words only, but Afts* as arrefting, charge 

Tr. per P. i8o* • « ■ • e 

s. c. « ing the Conftable with him, or convening him before 

1 Keb. 389. 

show. %%%. «c a j u fti cc f the Peace for Felony. 

Msyent ?. 
Rogers* 
Law ©f £▼!- 

*«"' #I 7* Title II, 

Evidence to prove a malicious Indictment. 

un. p. 13,4. n I n fopport of this A&ion, the Plaintiff, where he 
4 * €< charges that be was thereof duly acquitted, fliould 

produce and prove a Copy of the Indictment and Ac- 
quittal on Record, and the fubftance of the Evidence 
given on the Indift ment, and the Charges of the 
Acquittal. 



CC 
€t 
CC 
CC 



" He may alfo find it expedient to prove other cir- 
" cumftances collaterally, (hewing that the Profecution 
" was malicious and without probable Caufe: and he 
" may give in Evidence the ftate of refponfibility of 
u the Defendant, with regard to Damages. 

h. mss. hi. " The Defendant's Name on the Back of the Bill is 
l. n. p. 14, i€ f u flj c i cnt Evidence of his having been fworn to the 

" Bill , and indeed the beft Evidence : though the In* 
Cf dorfement of Witnefles be no part of the Record 9 
" and you may prove that he was fworn, without hav- 
" ing his Name to the Bill; 



«p 



• Law of Evidence, wherever thus cited, refers f a Wnk tf 
list Tith tublijbid (2d Ed.) 1735. 

" But 



€C 



H. MSS. III. 

God&ud and 
Smith* 



Evidence to prove a malicious Ind&ment. 6a 3 

c< But you muft prove by other Evidence that he was " # r ^ ss# *"* 
" the Profecutor ; for his Name being on the Bill is £•• of ** »7*» 
J c no proof of this. 

" In fupport of a Declaration, charging a malicious 
t€ Pro/hcution, and that thereof the Plaintiff was 
" duly acquitted^ it . feemeth a N. pro/equi entered by 
"the Attorney General is not fufficient. Holt, 
" Chief Juftice, argued, this is fo far from difcharg- 
ing the party from the Offence, that it did not dis- 
charge that very Indidment, but that new Procefs 
" might iflbe upon it. That if he had pleaded Not 
" Guilty > and the Attorney General had confefled it, 
" that would have done. The other Judges appear to 
" have held that it was a Difcharge from that Indi&- 763/ ' 
" ment : but that it did not operate as an Acquittal of 6 m<*. Uu 
u the Crime, and that confequently the Evidence did 
" not maintain the Declaration. 

<c But although, if the Defendant lay an Acquittal, . H r 
" he muft prove ir, yet it is not neceflary that he Ihould 
tt lay one in order to maintain this Afiion : for where 
u a Man is falfely and malicioufly indi&ed of a Crime 
cc which hurts his Fame, endangers his Liberty, or puts 
" him to expeoce in defending, an A&ion lies ; for the 
•* Mifchief is in lb far effe&cd, though thelndidment J'-*"*- <*yn. 

cc be infc£ckct, or an ignoramus be found. And in a £ ra# )** 4**- 

T * ™ J*, u 

u Cafe where the Perjury was ill afligned on the Indid- ^**^*» *~ 

rofecu- **•'-;* g*±u 
cl tion was grounded, the whole Court diimifTed the 
u Ofcgeaioa of the fuppofed incompetency of this 
? A&ioo, becaofe the party omVi not legally have 



6&4 Evidence to prove a malicious Indi ft ment. 

GUb**io.s.o, " been convided: obferving, chat a bad Indiftment 

anfwers the purpofes of Malice by putting the 
party to expence, and expofing him, though it 

" ferves no purpofe of Juftice in bringing the party to 

u puniCbment, if guilty. 



CC 



€€ 
CC 



If the A&ion for a malicious Profecution be brought 
againft feveral, and only one be found guilty, it is 
"fufficient: for there is a great Difference between 
" this Adtion on the Cafe in the Nature of a Confpi- 
cc racy, and a Writ of Con/piracy at Common Law : 
" for in this Cafe the Damage fuftaincd is the Ground 
" of the A&ion. 

Title III. 

The Plaintiff in tbis*ABien muft generally prove the 

Want of probable Caufe. 

" Though an A&ion lie, to prevent uncompenfated 
" Wrong to Innocence, for a malicious Profecution, 
yet it is not favoured, left the Courfe of Juftice 
fhould be impeded. And therefore if an Indi<3> 
ment be found by the Grand Jury, this is primd 
facie a juft prefumption of probable Caufe, which 
the Defendant, on a charge of having malicioufly 
profecuted, is confequently not called to prove, but 
the Plaintiff muft difprove. 



u 
cc 
cc 
cc 

cc 
cc 
cc 



cc 
cc 



And it lhall lie upon the Plaintiff to prove 
Malice : and even then, if he do prove this, yet if 
criwie! r# " the Defendant (hew a probable Caufe, he (hall have a 
m.* 5 g.ii. ccyerdsft. 

Cobb and Car. « ^nd w h cn the Defendant finds it necefiary or 
1746* ■ 

cc expedient to prove that there was probable Caufe, 

" Evidence given by the Defendant in fupport of the 

" Indi&ment is good. 

« Where 



Want of frobable Caufe uecejfarj to fuppcrt an ASionfor (25 

s malicious Profecution. 

" Where the Fads upon which the ftrefs of the Pim>i ▼. fia- 
" Queftion turns lie within the knowledge of the De- 177* 
"fendant himfelf, there it is incumbent on him to 
" prove that they conftitute a probable Caufe, other* 
" wife the Plaintiff (hall recover, without direft proof 
"of Malice. 



Title IV. 

What Evidence admiffible in this Inftance ex Necefiitate 

Rei. 

" When the Aftion is for a malicious Profecution 
" for Felony, the firft part of the Defence muft be to 
" prove the Felony committed : and therefore, if no 
"pcrfon were by at the time of the fuppofed Felony. 6Mod.«6. 
"but the Wife of the Defendant or the Defendant j!^^** 
"himfelf, their Oath at the Trial of the Indiftment. ££?;"£.' 
" may be given in Evidence to prove the Felony : and 
" accordingly Holt, Chief Juftice, in fuch Cafe al- 
" lowed the Evidence of her Oath, which fhc made 
" at the Trial, to be given to prove the Felony com- 
" mitted : for otherwife one that (hould be robbed 
Cl would be under an intolerable mifchief : fincc if he' 
" profecuted for fuch robbery, and the party (hould be 
" at any rate acquitted, the Profecutor would be liable 
" to an A&ion for a malicious Profecution without the 
* poffibility of making a good Defence. 



S s CHAP- 
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*afi Of Duett. 



CHAPTER VI. 
Of Dsceit. 



u This appears to be analdgous to the Aftio doli 
f *r . » rr €< «wtf of the Roman Law. In its ftri&eft fenfe indeed 

Comm.iiL €f * l * s morc '> m ^ c d : an( * lies where one man does 
t*L n.b. " a thing in the name of another whereby that other is 
p. ai7?°' <c damnified or prejudiced. As where one brings an 

" A&ion in the 'Name of another without his confent, 
cc and fuffers a Nonfuit, thereby charging the party 
a in whofc name the AfHon is brought with Cofts j 
<c or if he fuflfef. a fraudulent Recovery. And in fuch 
€% Cafes the Writ of Deceit is the mean to rcftore the 
€i party to the Lands, or the Profits, or the Debt, or 
<€ to give him compenfation in Damages, according to 
Cf the naturie of the Injury. 

FSt«.N. B. u So for zfpecfal Warranty cm the Sale of Goods. 

224* 

n.b. »iV. " This was regarded as an equitable Writ: which 

" fliould not abate for Farm, if it were good in Sub* 
" ftance. 

Comm. in. " But it could not be fued by Attorney : and on 

<c the whole, an Attion on the Cafe in the Nature of 
" Deceit being more convenient and comprehenfive, 
ct has prevailed in its ftcad in moft Cafes of pcrfonal 
J* Wrongs. 



cc 



This 



AStion on the Cafe in Nature of a Writ of Deceit.—* 62 J 

Fraud muji be/bewn. 



Title II. 

Action on the Case in the Nature of Writ of 

^Deceit. 

"This lies where a perfon by falfe Affirmation in «-N.p. 4 tii 

r ' Ed. 30. 

* f Words, or othcrwife by equivalent Anions, impofes 
" upon another to his damage who has placed a 
" reafonabie- Confidence in him. As if a Man in 
" poffeffion of' a horfe or a lottery ticket fell it to 
" another as his own : for in perfonal Chattels Pof- 

Medina and 

" feflion is a Colour of Title ; fo as to be a reafonable stoughton. 
<c inducement for the belief of Ownerfhip, while b. r. 

... , Salk.axo. 

" nothing to the contrary appeareth. 

cc As Fraud is the Gift of this A&ion, the Plaintiff 
f< muft (hew fome Ground to prove that the Defen- 
" dant knew the Goods were not at bis DifpofaL 

u Where the Vendor affirms the Goods are the pro- 1 Danv. 176. 
c< perty of his Friend (a Stranger to the Buyer) and p ' 7 ' 
" that he has Authority to fell them ; if the Plaintiff 
44 prove them the Goods of another, this is primd 
"facie fufficient; and he needs not to prove that the 
" Defendant knew them to be fo ; for he has now 
" eftablifhed a ftrong prefumption of Fad: againft the 
" Defence of their having been fold by di reft ion of 
44 the Defendant's Friend : and after this proof, if 
" the Defendant would excufe himfelf, he mud {hew 
" that he himfelf was deceived by a fuppofed Owner. 

Si a "Where 



6a8 



Evident Defe&s not the SubjeS of this Aftion. 



cr 



cc 



Cliffel. 

Rifney and 

Sclby. 

Salk. 211. S. P. 

Raym. ixiS. 

S. C. 
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Where the Seller is out of pofleflion, the Adtioa 
muft be grounded on an exprefs Warranty. 

" If the Seller affirm the Rent of an Houfe to be 

" more than it really- is, whereby the purchafer is 

Tr. 15 car. 11. u i n d UC ed t6 give more thari it is worth, an Aftion 

Leak ins v. ° 

" will lie for the Deceit, for the Value of the Rent is 

<f a matter which lies in the private knowledge of the 
" Landlord and Tenant, and muft be the fame to all 

" as a meafure of certain profit. But if the Seller 
" had affirmed only that A. B. would have given fo 
*• much for it, whereas A. B. had never offered fo to 
4< do ; or if the Seller had affirmed it to be worth fo 
much, no Adtion would lie ^ for in either Cafe 
the Purchafer might have informed himfelf of the 
"Value. * 

cc And fo in all Cafes where the Purchafer may 
€C eafily difcover the true Value, or where the thing 
" may be of ' more Value to one man than to another, 
" as Jewels, Piftures, &c. 

<c Where the Defendant, having (kill in Jewels, had 
" a (tone which he affirmed to be a Bezoar ftone, and 
cc as fuch fold it to the Plaintiff, Judgement was 
€< arretted becaufe the Declaration did not aver that 
" the Defendant knew it to be not a Bezoar ftone, or 
" that he warranted it for one. 

<€ If the Vendor affirm an Horfe to be found Wind 
" and Limb, whereupon the Purchafer giving Credit 
" to the faid Affertion, pfurchafes the Horfe, which 
" turns out to have been unfound at the time of the 
" Sale, an A&ion will lie for damages occafioned by 
cc this Deceit : otherwife h fcexns, if it be a clear and 

<c evident 



Chandler v. 
Cro. Ja. 41. 



Butterfield and 
Burroughs. 
Silk. 21. 
Tr. 5 A. B.R. 



Evident Defefls not the Subjeft of this Affion. — Whether 6zg 

Bigamy a Ground of this Attion. 

<c evident Defeat : for then without a very fpecial 
c< Warranty a: Man cannot be reafonably intended to 
cc have included this in his Affirmation : he may in- 
€€ deed undertake for a plain impoffibility, if he chufes 
<c fo exprefsly to charge himfelf, and ftiall then be 
" liable in a fpecial Attion on the Warranty: but 
<c under a general Warranty palpable Defe&s lhall not 
** be prefumed to be included : unlefs the Horfe were 
purchafed unfeen on the Credit of the Warranty. 



cc 



ct It has been faid, if a married Man pretend to be sk »w>« «9- 

i Lev. »47« 

cc fingle, and marry A. B. fhe may bring an A&ion to 
44 recover Damages for the Injury done her by the Dc- , Lev , %A7 . 
C6 ceit : but that fuch an A&ion will not lie for a Man ^tham!" 
cc who is impofed on by a married Woman, becaufe Proatw and 

Bury* 

<c the Converfation and Contract of the Wife will not wi. i 7 g. ii> 

C B 

" bind the Hufband. 

€C Yet it (hould feem this latter Rule cannot be 
cc without feveral Exceptions ; for he may have paid 
44 Debts in confidence of her being lawfully his Wife, 
44 and that he was legally liable on her Account : and 
44 it feems unreafonable that the real Hufband Ihould 
"not anfwer for this impofition pra&ifed by the Wife, 
cc fince he might have prevented it by not fuffering her 
" to live as a fingle Woman, or by fuing a Divorce. 

" The greater difficulty feems to be, with regard to 
44 the Aftion on either fide, that it is grounded on a 
" Felony ; and that the private Tort therefore merges 

in the Felony : yec the Court upon a Motion in 

Ss 3 " Arreft 



cc 



1 



6 jo Whether Bigamy a Ground of this Aftion. 

Otrford ▼• c< Arrcft of Judgement in fuch an Aftion brought by 
i>! 36Cw.11. ** a Woman, gave Judgement for the Plaintiff, hold- 



cc 



ing the Adtion to be maintainable. 



" And fuppofing the party tried for Bigamy and 

f< acquitted, there feems no Reafon for doubting that 

ci in fuch Cafe the party di (honoured and aggrieved 

« 

€C by a marriage thus illicitly contrafted with her might 
cc bring his Aftion for the Deceit : for, as before has 
" been obferved, the Evidence on the Indi&ment is 
Ci not Evidence on a civil Aflion fefpefting the Mar- 
* c riage. 



pArt 



Evident* upon Iffues criminal $31 



PART III. 

Of Evidence upon Issues criminal. 

cc Wc are now to enter on the third and laft Part of 
•• this Third Book: the fubjeft of which will be the 

ORDINARY CRIMINAL JURISDICTION at COMMON 

Law, and the Evidence proper to the feveral 
Charges included under it. 



cc 

cc 
(t 



" And this we think will be bed treated by com* 
" mencing the Investigation with thofc Mifdemeanors 
<f which have been precedently confidered in another 
" View as the fubjeft of civil A&ion : proceeding 
(< thence to Offences, which, though not capital, -are 
u the fubjeft not of civil A&ion, but cxclufively of 
" Indiftment 5 or, if ever of civil A6tion, yet fo 
" unfrequently and fecondarily as not to be properly 
" referred to our former Clafs of neutral Caufes, for 
which either the private remedy or the public fatis- 
faftion was indifferently purfuable : our third Clafs 
u will be capital Offences -, not all, for it is a melan- 
<c chaly Truth that this would ©pen a wide and dreary 
" Profpeft indeed, but fome of the moft remarkable, 
" beginning with thofe neareft to mifdemcanour, and 
" terminating with thofe which are the deeped Offences 
€< againft Society, 

S s 4 « Thit 



cc 
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Of Evidence upon Iflues criminal. 

cc This will divide the Articles to be now confidcred 
'* into Three Sections : 



I. 



I. Affault, 


• 


1 z. Slander, 


• 


3. Deceit. 




II. 




I. Barretry, 




2. Perjury, 




3. Corruption* 


, 


4. Extortion, 




5. Malicious Mifcbief, 


1 IVhere tint 


6. Riots and unlawful 
Affemhlies, 


■ rf VCf c nit* 

f felonious. 



\ 



felonious. 



III. 

1. Malicious Mifcbief, 

2. £f0ft» 

3. Forgery, 

4. Coinage, where not regarded as treafon. 

5. Grand Larceny, 

6. Robbery, 

7. House-breaking, House-surn- 

4nG, &c. 

8. Wilful sinking of Ships, &c, 

9. Maihem, and other extreme perfonal 
Outrages, 

10. Murder, 
'II. Treason. 



SEC- 



t€ 
CC 

«« 
CC 

CC 

CC 

CC 

cc 

CC 



Of IndiSment of Affault. 6j| 

SECTION I. 

CHAPTER I. 

Of Assault. 

What is an Affault and Battery in general has been 
feen already under the consideration of private 

** Wrongs, for which a compenfation was to be given comm. to. 
in Damages by civil Aftion. \%wk. p. c. 

We have now only to treat of fome few circum- ,34# 

" ftances refpe&ing thefe Offences, when profecuted 
by Indictment or Information. 

" And firft, a fighting in private, though by con- 
tent, with unlawful, and much more if with deadly 

u weapons, is an Affault which may be brought to 
Trial by IndiSment : if in public, it is fuch a con- • 

" tempt of the public Peace, and fuch an incitement 

" to Diforder, that it is denominated an Affray. * 

<c Again, an Affault is committed by (topping the C u y t. 109. 

" Horfe on which a perfon rides. kenfo/' **** 

" On IndiSment for Battery upon Dr. R. the Evi- y of **• *4*t 

c< vidence was, that the Defendant did fpit in his face. 6 Mod. 17a. 

"Per Holt, Chief Tuftice, it is a Battery. And, worth!" 

"per ipfum, though one cannot juftify a Battery by #P T,X7# 

4C fon Affault dem/fne, by pleading it to an lndi£tment > yet 

cc he may give it in Evidence upon Not guilty. 

It is unneceffary to add, that an Indictment of R. ▼. Goagh, 

" Affault may be maintained for turning loofe a wild jwl?;^ 

" Animal againft a Man with intent to hurt or inti-., 

iC midate him. 

Title II. 

Of Assaults fpecially circumftanced^ and therefore 

enhanced in Criminality. 

Cl Assaults in Places particularly appropriated to 
€C the maintenance of Peace and good Order have 

f — ; — - 

• From Affx'aicr. 

« been 






oj4 ^j(^«// in tbe Palace. 

<€ been difcriminated by Law as liable to a more ex- 
c< emplary- Punithment. The Principle in itfelf is 
" obvious, but the Mode adopted for maintaining the 
" Refpeft due to the Refidence of the firit executive 
" Magiftrate and to Courts of Juftice is ftrongly 
" marked with the harfli characters of a rude and 
u ferocious Policy, 

Par. a. 

?."£•. i. In tbe Palace. 

" For it will fcem ftrange to thofe not converfant in 
" our legal Hiftory, that little more than two Cen- 
" turies fince a Bill fhould have paffed under the Title 
" of Tbe Bill for tbe. Houfebold : by which if a Perfon 
" ftrike another in the King's Palace, he (hail have 
Judgement to have his Right Hand ftricken off, and 
to fuffer Imprifonment for Life. And there is a 
difgufting Detail of the Ceremony to be ufed, and 

" the attendance for the performing of this Execu- 
. , ' i j 

• // appears that a few Months report of Lords and Ladies, granted 

io June, 1 541. after tbe Statute Sir Edmond him pardon, and that be* jhould lofe 

Knevet, of Norfolk, Knight ,nvas neither hand, /and, nor goods, but- 
arraigned and convi&ed by an In* Jhould go free, 
' 9 ue fi °f Gentlemen and Yeomen \Tbe learned and judicious Editor 
(whether a Moiety of each, or remarks that it Jeems doubtful wbe- 
k Hargr. St.Tr. t y ai t fo e jfryf j s mia nt of a Grand ther the pro/ecution was grounded 

Jury, does not appear J of *fr iking on the Statute: and accompanies 

one Mafier Clare, of Norfolk, this Cafe with an obfervation on 

Servant to the Earl of Surrey, tbe infrequency of this punijhment,, 

in tbe King'* Houfe, in the Ten- which muft relieve in a degree tbe 

nis Court. And when Judgement Horror excited by the Idea of its 

# a £ was on the point to be executed he pojjtlle exijlence. 

defired (Jtandmg at tbe Bar, and There is a curious exception with 

4xpt&ing inftantly to J u fftr the regard to Noblemen, which ap- 

firokc) that the King would be pears to have more con fulled their 

plea fed to take his left band, and to fafety than their dighity. That 

fpare tbe other : for if my right f nothing in tbe Ad Jhould extend to 

hand be f ared, I may, faid he. their fit 'iking their Servants with, 

hereafter do fucb gooa fervice to their hands or Jills, or with any 

his Grace as it Jhall plea/e him to fmallftaff or ftick, for correction 

appoint. Of this fubmijpon and of offences. The fame provifo is 

rcqueft tbe *juftices forthwith in- extended to other perjons in general* 

formed the king* who of his good- But the mention of Noblemen frik- 

nejs, confidering thi gentle hear J of ing their Servants with their f ft 

tbe faid Edmond, and the good is character if ic of thofe times* 

" tion, 



Affaulu in tb$ Juperior Courts *f Jufiict. 63$ 

" tion, from the Lord Steward to perfons in the moft 
" menial Offices. 



cc 
cc 



It is necefTary, in fupport of this Indi&ment, to 
prove that blood was drawn by tbeflroke. 



cc 
cc 



cc An extraordinary Cafe is recited by Sir Edward 3 Inft - »4* 
41 Coke* in which Peter Burcbet* prifoner in the Tower, 
ftruck, within the Tbwer, Jobn Longwortb* his 
Keeper (who ftood in a Window reading of the 
<( Bible) with a Billet on the head behind, whereby 
"blood was (hed, and death inftantly enfued: thisr 
<c being without any provocation was adjudged Murder* 
* c for which he was attainted ; and before his execu- 
4C tion (which was in the Strand* over-againft Somerfet 
" Houft) his right bantTwas firft ftricken off by force 
" of the Statute of 33 H. VIII, for that the Tower 
<c was one of the Queen's (landing Houfes or Palaces* 

Par. 3. 

2 . h the fuperior Courts of Juftice. 

" Another fpecies of /fault* highly aggrat^ted by 3infh.ch.65, 
"the Place, confined in drawing a weapon, with in- 
" rent to ftrike any of the Jujlices of the fuperior 
" Courts, or the Chancellor : and for this the Offender 
tc was to lofe his right hand, to forfeit his lands and 
" goods, and to be fubjetSt to perpetual imprifonment : 
"fo if any mm aftually ftrike a Juror, or any other 
Cf perfon in Wefiminfler Hall, or in any other place, 
"fitting the faid Courts, or before Juftices of AJfize* 
" or Oyer and Terminer*, he lhall have, faiih Lord Coke* 
c< the like punifhment : but in that Cafe, if he make 

** an 



636 JJfaults in Churches or Church-yards— on a privy 

Counfellor* 

" an Aflault, and ftrike not, the Offender (hall not 
" have the like punifhment. 

Par. 4. 
3. In Churches or Church-yards. 

u A third fpecies of /fjault and Battery \ punifhed 
I4. * * "in a particular manner, is ftriking in Churches or 

" Church-yards : places which fhould fugged Ideas 
« capable of controuling the turbulence of paffion, 
" and of fubduing the rancour of malice : fo as to 
" leave no place in the heart but for the calm and 
€< benevolent Affc&ions : but for this Offence the Le- 
" giflature has infli&ed an eccleJiafticaU not a civil cen- 
<r fure, Excommunication ipfo faffo : and if he ftrike 
. «« with a Weapon, or draw with an Intent to ftrike, 
" that then, befides Excommunication, he have one 
" of his ears cut off, or having no ears, be branded 
€< with the Letter F. in his Cheek. In thefe latter 
<c Provifions the Legiflature feems to have appointed a 
•' Kind of Punifhment which counterafts its own 
" Principle : attempting to check rude and ferocious 
" Conduit by an Infliftion too ftrongly marked with 
other characters than thofe of decent and temperate 

feverity. 

Par. 5. 

4. AJfault on a privy Counjellor. 

" Attempting the life of a Privy Counsellor % when in 

4C the execution of his Office, or aflaulting, ftriking, 

4C or wounding him in Council, or Committee of 

€C Council, is Felony without Clergy : the particular 

" occafion of the Ad is noticed in a fubfequent part of 

• f this Treatife. 

fc Thefe 



9 A. c# x6» 



cc 
cc 



Affaults in Churches or Church-yards with Intent of 63 Jr 

Felony. 

Par. 6. 

" Thefc Articles are referred to the common Title 
€ . c of JJfault 9 though fo diftinguiflied by Law that 
" they might have claffed a-part under an higher De- 
" nomination : yet as the Aft itfelf is the fame, though 
" differed by circumftances, and as in thefe times 
" there is little probability of fuch offences being 
" committed, at lead thofe of ftriking in the Palaces, 
" or in the King's Courts of Juftice, it appeared fuf- 
" ficient merely to make mention of them here. 

* 

Par. 7. 

Ajjaults with Intent to commit a Felony. 

" We have to add, that not only common Afts of 
lf Petulance or Refentment, but Attempts of more 
" atrocious Injuries to the Perfon, from the brutal Ex- 
" cefs of other Pafiions, come under the legal Idea 
"of an Aflault, if no Evidence is given that the 
"greater fpecific Crime has been actually perpe- 
tuated. 



CHAP- 



6g4 Slander as a public Offence, 



CHAPTER II. 

Of Slander as a public Offence. 

u We are now to treat of Slander as a pub*liq 
•* Wrong, fubjedi to ludittmnt or Information. 

/ 

Tl T L E II. 

GenerarDiftinftion between the c ivn- and tb{ criminal 

Suit. 

<c The firft and leading Diftin&ion confifts in this, 
that where charged by Indictment > the Defendant 
fliall not juftify by reafon of the ftutb of the 

Ci Words fpoken, as in a private A&ion for Damages 

* u£ have feen that he might have done. 

" And this not only is under flood to mean that he 
(ball not juftify by Plea, but that he (hall not be 

permitted to give the Truth of the Words fpoken, 

> 

or written, in Evidence on the general Iffue. 



cc 

€1 



CC 

* 



" It has been obferved, that the firft Decifion 
" founded upon this Dodrine may be traced to the 
cc Star C bomber : but if the Principle be juft, and 
cc fuch as any Court of Juftice would equally have 
*« adopted, had the Queftion originated elfewhere, 
*' this circumftance Will not affed the fubftantial Au* 
M thority. 

" Now, if the Rule be applied to mere perfonal ' 

€€ Attacks (and of fuch only we have at prefent to j 

" treat) it will be found confonant to the Principles of J 

" civil J 



A Man Jball not juftify theVruth of it on IndiStment or 6& 

Information. 

" civil Order and to the Rights of Individuals, in their 
<c relation to Society. If a Man be guilty of an Of- 
u fence, for which the Laws have provided a deter- 
" minate Punifhment, let the Thief, the Robber, or 
" the Murthcrer, be called to anfwer according to 

cc thofe Laws. There are Courts, there arc Modes 
i€ of Trial, there are prefcribed Rules, for afcertain- 
" ing the Validity of the Charge. But let not anti- 
<c cipated Cenfure go forth : irreparably injurious to 
" the innocent i and not adapted to the ends of public 
" Juftice againft the guilty* 

Title III/ 
Of Libels on deceafed Perfons* 
" It has been faid that a dead Man may be libelled* 
" And afluredly a wanton at,tack on the chara&er of a 
" deceafed individual, wounding the Peace and ,ble- 
" mifhing the Honour of his Family, may be fo made 
<c as to entitle the Son of the deceafed to reftrain, by 
" an Appeal to the Authority of the Laws, this un- 
<c generous Treatment of the Memory of a . revered 
" Relation. To fue for damages he may juftly dif- 
•* dain , a public Profecution is the fuitable refort. 

Title IV, 
Hijlorical Statement. 

<c The Principles concerning hiftorical Statement of 
" Fadts and Opinions relative to public Charadters, 
Ci belong to another Title : that under which we ar£ 
" to confider what conftitutes a general or 'public 

" Libel, in contradiftinftion to private Slander, and 

« 

" what amounts to an Exemption from this fpecies of 

" Delinquency. 

a "With 



$40 Of Publication of a Libel. 

cc With regard to perfonal or private Libels, a Bill 
cc or Declaration in a legal fuit is not to be confidercd 
u as libellous, though it may import the fevered Cen- 
<c fure on the Chara&er of the Party, if it be relevant 
" to the Point under judicial Inquiry, , 

Aftfcy Bart. r. <c Thus, in an Affidavit in confequence of a Refufal 
*B^T*M«iif. " ky a J u ft> cc °f Peace to licenfe an Alehoufe, thefe 
9079 4C Expreffions were contained — And moreover, I fhould 

cc have thought myfelf deferving of all which Sir J. A. 

"hath fo falsely fworn againji me, if the Fear of 

" any Power upon Earth could have moved me to a£l ju- 

" dicially againft my Judgement. 

u And the Court were clearly of opinion, that the 
u Defendant was not anfwerable for this Allegation, com- 
<c prized in a legal proceeding, and material to the 
iR.Afcr.tt/ "point in Queftion. And a very ftrong Cafe was 

" cited, formerly determined upon the fame Prin* 
" ciple. 

Title V. 

Of PUBXICATION. 

4 

<c Proof of Publication is neceflary : and here it is 
to be feen what (hall amount to Publication of a 
perfonal Libel 5 referving the Confideration of a 
public Libel to its proper Place. 



PL 4 



cc 

C( 



l6 j 3# M The Cafe of Sir Samuel Barnardiflon is indeed an 

p . j,£ * c< extraordinary one. This was an Indictment for a fup- 

<( pofed public Libel : but it may notwithftanding be 
" proper to confider it in thi4 place, and to examine in 

* c what 



Rule: and Observations. $ j. r 

cc what Light it could have been confidered, had it 
C4 been a Letter addreffed to one of the parties crimi* 
** nated in it. 

" The Evidence againft the Defendant confided in 
** Letters to a Friend intercepted at the Poft Office. 
And the Chief Juftice Jcfferies placed the whole 
ftrefs that they being fealed and dire&ed, and fent to 
* c the Poft Office, it could be for no other purpofe 
" than for Publication. 



cc 



P. 321, 



<c But this is to place an intent to commit a mifde- 
€C meaner 09 the foot of an intent, manifefted by % 
" overt Aft, to commit Treafon : notwithftandino the 
" marked diftin&ion in Law between the two Cafes. 

" The true Line appears to be otherwife drawn by 
the Law of this Country 5 and that the AS of Pub- 
lication muft take place before the party can be 
legally chargeable. 



4( 
<4 



(I 



" A perfonal Libel is publifhed when it arrives to ivcomm.i S o. 

the perfon againft whom it is written, purluant to the ^r™^! 51 ' 

defign of the Author, or is made known to any PopbYj* 

other perfon by any means to which the diffent of Mooi-,^/ 95 ' 

the Author is not neceffarily implied. Brow v. 3 * 

, Lcwellin. 

XI Rep. 35. 

Title VI. 
General Remarks. 

iC We will not here mifpend time on the Conceit of 
a Man's being punifhable for a Libel on himfclf. 

T t « There 



64* Information for Libel — &be Party fuing is to exculpalt 

himfelf. 

" There arc other Queftions concerning Publication : 
u which, together with the Evidence of the libellous 
import of the matter charged, will be more pro- 
perly con fide red under the head of public Libels^ in 
which chiefly they arife. 



€1 
€€ 
CC 



Rex y.H. Bate, <c In this, as in other Cafes of Mifdemeanor, the 
c • *7 °* (ingle Evidence of an A ccomplice is held fufficient 

€C to convidl. 

Title VII. 

Information, Rules concerning. 

" On an Information, the Court, where the Nature of 
" the Subjeft will admit, requires the party applying 
c< to make ground for this extraordinary relief, by fwear- 
" ing that he is innocent of the charges imputed to 
« him. 

Rexv. Denni- " But where the charge is fuch, by its ambiguous 

fon. 

Hii. 13G.111. " and artful Mode of Infinuation, that the party cri- 

Dm Ra 

" minated, if innocent, cannot fee how fpecifically to 
* c anfwer it, this Rule does not hold, 

a Burr. Mansf. ce There is a curious Cafe of Information for a 

K. 33 G.il. 

R.%.Benfi e id « Ubel joined with another Offence: it is this: There 

and Saunders. 

<*z°- cc were four Counts in the Information. The firft 

c< charged the Defendants, with others, of a Riot ; the 
" fecend, for publifliing a Libel; the third, a Riot and 
" Libel; and the fourth, that they, malicioufly intending 

" todifquiec'D^/WC^^(theProfecutor in the Namcof 

1 

• c the Crown) and to deftroy his domeftic Peace and 
" Happinefs in his Family, and the comfort he had in 
" bis two Children, John and Jane Cooke % and to hurt 

•* and 



Information for Libel and Riot. 643 



cc 



cc 
cc 



cc 

cc 



and injure him the faid Daniel in his Trade and Bu- 
" fincfs of a Grocer, and to traduce and fcandalize his 
c * faid Son and Daughter, J. C. and Ja. C. being per- 
" fons of good name and of chafte and virtuous 
" lives and converfation ; and to fugged the faid fori 
was a difhoneft ili-difpofed perfon, and the faid 
daughter a diflblute, &c. and an ill-difpofed per-' 
ic fon, and to make it be believed that (he had been 
" got with child of a baftard, and had been delivered 
" of a baftard child in London, in order to conceal its 
birth ; and devifing to hurt them the faid J. C. and 
Ja. C. in their good name, and to bring them into 
(€ hatred and contempt, did, with loud voices, and in 
u a public and ludicrous manner, in the prefence of 
" divers liege fubje&s, fing, publijh, and pronounce 
" divers falfe, fcandalous, malicious, and.obfcene libel- 
u lous fongs, of arid concerning the faid J. C. and 
" Ja. C. greatly reflefting upon the characters and 
u reputations of them the faid J. C. and Ja. C, 

cc The Information then fets forth the two fongs fe- 
" vc rally : applying them to the fon and daughter by 
" neceffary innuendoes. On this fourth Count the 
" Defendants were found guilty. 

•• Thefe points were determined. 

€i That the two Songs, affe&ing the two perfons, 
" fon and daughter of D. C. are well included in one 
<c Indidlment -, the charge jointly applying to' both, 
" that they were fung at the Father's door, to difcredit 
" him and his children, and difturb his domeftic peace 
" and comfort. 

Tt 2 "That 
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Difference between Attien where one of the Counts is bai y 
and Damages on the wbo!e 9 and Information* 



cc That the two Defendants were well joined in one 
" Indi&ment, where the Offence arifes wholly from a 
" joint AGt criminal in itfelf. 

cc That if the latter fong were not libellous, it 
*'■ would only, upon Indi&ment or Information, go to 
c< leffen the Puniftiment, and not to arreft the Judge- 
" ment, it not refembling the Cafe of an A&ion where 
fC there are feveral Count9, and fever al Damages given \ 
" and one of the Counts being bad f the Plaintiff, if 
" this be obje&ed, cannot have Judgement : for the 
" reafon for which thjf applies to Adions does not 
cc hold in Indiftments or Informations. 

" Of thofe which have been profecuted under the 
" Denomination of blafphtmous Libels, it is not now 
" the place to fpeak. Some notice will be taken of 
" them in the latter part of this Work. 



CHAP- 



Of cheating as profecuted criminally. 645 



CHAPTER Iir. 

Of Cheating, 

u To deceive another of his property, either in iHawk.p.c. 
u tranfa&ions of bufinefs or in ftipulations of amufe- Comm.iv. 
" ment (as if a pcrfon play with falfe dice) is an Of- * 5 " 
€< fence at Common Law, punifhable by Fine, Impri- 
c< fonment, and the Pillory. 

*' With reference to particular Trades, a great mul- 
<c titude of Statutes have been enafted for the pre- 
u vention of Deceit. 

iC In regard to Bakers || in^ breaking the Aflize of H31G.1ic.19. 
<c Bread, with refpefl: to Price, Quantity, or Qua- c.^i! 11 ' ' 6- 
<c lity, and Butchers felliflg bad meat f . . J £ H - ™- 

" With regard to the Brewers § and Vendors of Beer, § 1 j. 1. c .i8. 
iC Wine, and other Liquors, the Sellers and the Spin- l*f"'$ u 
" ners of Wool; + Goldfmiths J andTradcfmen of al- t **§; j"' 
" mod every confiderable Defcription. c * a6 - 

<c To another fpecies of Deceit, by obtaining Money 33 h. viii. 
M or Goods under falfe pretences, remedy is applied 30G.11.ca4, 
" by two Statutes, which punifti by imprifonment, 
u fine, whipping, pillory, or other corporal pain, as the 
tc Court (hall direft, or by Tranfportation, the Of- 
" fence of defrauding another of any valuable chat- 
u tels, by any falfe token, counterfeit Letter, or falfe 
<c pretence, or of pawning or difpofing of another's 
" Goods without confent of the Owner. 

Title II. 

Witnefs interred in the Queftion as fuffering ty she 

Deceit charged. 

€< On this head inftances occur in the Books, of 
14 Evidence admitted for the Detection of Fraud, 



• Of this laft A8> when its operations and conferences come to 
the Tejt of Experience, a Judgement will be formed: left advanta- 
geous probably to its promoters than to its oppojers 

T t 3 « which 
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Where the Party cheated Jball be a Witncfs. 



Ventr. 49* 
2 Sid. 431. 
2 Keb. 572. 
Str. 595. 
Salk. 286. 
12 Mo. 340. 



" which will farther illuftrate the Title difcuffed al- 
c< ready, of Exceptions to the Competency of Witneffca 
c< on account of Iniereft* 

In an Information of a Cheat in obtaining a Judge- 
ment, the Wife of the Perfon againft whom the Judge- 
ment was obtained was allowed to be Evidence; be- 
caufe on fuch Information the guilty perfon is fined to 
the King ; M and" that iC alone" is the mereRcfult of the 
Profecution : for although the Court doth often let afide 
the Judgement to vindicate the Affront done to the 
Court, yet that is not a natural nor a neceffary confe- 
quence of the Profecution, and the Grace of the Court 
ought not to ftop the Courfe of the Law, or deprive 
the King of a Witnefs to punifh Offenders. 

The Defendant was found guilty c< accordingly" 
upon the oath of the party iC cheated ;" and the Judge- 
ment was afterward vacated. 



Rex v. Nuoes. 
•a Str. 1043. 
Rex v. Whi- 
ting. 
Salk. 283. 



Rex t. B rough* 

ton. 

Str. 1229, 3°* 



" In Strange this opinion is controverted by the 
"Chief Justice:* and the Cafe in Salkeld* with 
"the Opinion of Lord Holt^ is mentioned as an 
" Authority to the contrary. 



" And when this Point came afterward to be argued 
on an Indi&ment of Perjury^ the Cafe was this : 



€t 



ct One Wbarram employed James Broughton, the 
« c Brother of the Defendant, to fell a diftant Eftate 
" for him : Wbarram charged James with having 
" funk 700 /. of the purchafe-money, and filed a 
cc Rill, on which he obtained a Decree to account : 



Hardwickc. 



re 



after 



Former Cafes confidered. 647 

<f after this James pretended to have found a written 
" Account, wherein he had given fVbarram credit for 
" the 700/. obtained a re-hearing and examined his 
ic Brother, Thomas Brought on y the pefendant, who 
4C fwore that James fenc him the Account into Tork/bin 
<c to (hew Wbarram, which he accordingly did : Whar* 
" ram owned it to be his hand, and declared that he 
" had forgotten it. The Chancellor was of opinion 
c< this account was a forgery, and therefore varied 

not his Decree : but recommended the profecution of 

James \ who thereupon run away. 






1 \ 

" Wbarram then indifted the Defendant for Perjury, 
" and offered bimfelf as a Witnefi : which was op- 
pofed by Strange on the Authority of Rex v, Wbit- 
ing and Rex v. Nunez already cited ; and alfo of a 
Cafe fubfequent to thofe, in which the Chief Juftice 
"Lee refufcid to fuflfcr any of the Defendants in Rexv. Ellis, 
" Ejedment againft whom the Verdift had been given Sk? w'g.-it. 
u to be examined on an Indidtment for Perjury in 
<f Evidence given on that Trial. 



€€ 

(1 



C€ 
if 
if 



And on this Cafe Lee Chief Juftice declared he 
was for hearing the Evidence of Wbarram \ becaufe 
as no Bill of Exceptions would lie, the Profecutor 
c * would otherwife be without remedy, and the De- 
** fendant if convicted might move for a new Trial : 
" He faid he would give no opinion at prefent, far- 

" ther than obferving that in Nunez's Cafe the fuit 
* 4 in the Exchequer was then depending, whereas the 
u fuit in Equity in the prefent Cafe appeared to be at 
•• an end. 



cc 



Thereupon Wbarram was examined : and in all 
parts of his examination contradi&ed the Defen- 
cc dant : But Strange infifted that being only a Jingle 

T 1 4 Witnefs 
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v. fupra. cc Witnefs in point of Perjury there was no occafion to 

cc go into a defence : Of that opinion was the Chief 
u Juflice, and the defendant was acquitted. 

v. fupra, " In the difcuffion of thefe Authorities in the Cafe 

*35> 7* cc already cited, the Principle of the Decifion in this 

Cafe of Brougbton> and Parris's Cafe is mentioned 
with decided Approbation: And the Point now ap- 
pear to be fettled. And that Cafe indeed, as we have 
feen, goes farther than grounding the Role upon the 
Right of adducing Evidence on behalf of the Crown 
€C to lupport a criminal Profecution : it goes to the ge- 
" neralQueftion, whether where the witnefs on a qui tarn 
" Aftion offers Evidence to maintain the fuit, in order 
to punilh the Lender on an ufurious Contraft, the 
objedtion that he tcftifies in his own favour (hall go 
C4 to his Competency^ although his Evidence could not 
<c be ufed, nor a Verdift, grounded upon it, pro- 
<c ddced, in a direft fuit to defeat the Contraft ; or 
cc whether it (hall be taken as a circumftance of influence 
<c going only to his Credit. To repeat this now may 
<c be thought not improper, becaufe the Diftin&ion 
<c is of importance -, and the extent of the Rule 
*• merits to be clearly under flood, 

" Upon that occafion Smith's Cafe was examined : 
cc which was this ; 

, " c< Smith, the parfy to an ufurious Contraft, offered 

V. fupra 25 V . 

Co. Litt.6 b. cc himfelf as a Witnefs on an Information founded- on 

<c the Statute againft Ufury : and it was refolved that 
" he (hall not be admitted : becaufe he (hould then 
" in effed be Witnefs in his Qwn CauJe, and avoid 
• l his own Bonds and affurances, and difcharge himfelf 
cc from the Money borrowed : and though he com- 
• c monly raife up an Informer to exhibit the In forma* 
*• tion, yet in Truth he is the party. 



cc 



This 
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" This latter Realbn we may remember the Court 
€i entirely rejedled, and on the other they feem to have 
Cl decided, (though with reference to the peculiar cir- 
" cumftances,) on the Ground that a Witnefs cfanndc 
w be faid to avoid his Contract by teftimony which 
cc would not be receivable on an Ad ion of Debt upo« 
" the Contract. 

<c In Bunn*s Cafe indeed there was a Pledge double 
u the Value of the Loan: and of courfe the Plain- 
cc tiff either had the Money or would have retained 
<c the Pledge : but the reafonings go to the AdmifTi- 
" bility of his Evidence independent of that particu- 
" lar circumftance. 

" It is held that at Common Law obtaining Money t Hawk. 188. 
" (or other thing*) on a bare verbal Afiertion that a 
" perfon entitled to receive it fent for it, is not indiR- 
" able as Deceit ; for it is accompanied with no artful 
<f contrivance, but dependeth wholly on a bare lie: and 
€f it is faid to be needlefs to provide Laws for mif- 
" chiefs againft which common Prudence and Caution 
C4 may be a fufficient Security, 

€( And on the Statute of H. VIII. jufl: cited, the fol- 
cf lowing Cafe has been de-termined : that where thef 
cc Defendant came pretending fuch a perfon had fent Biackerb.^i 
u him to receive* 20/. and received it, whereas the faid 
cc perfon did not fend him; that it was not indictable 
c< unlefs he came mthfaife tokens. ' \ 

<c The words of the Ad are, If any perfon falfely '33 h. viii. 
cc and deceitfully obtain or get into his bands or poffeffton 
* any money , gooJs, chattels, jewels, or other things^ of 
c< any other perfon by colour and means of falfe token. 

" And it feemeth that the indiftmdnt fhould aver 
c< fpecially what the falfc tokens were :^ fraudulently 

procuring 



C. I* 



I 



2 
1X25 



6$o Difiinffion between a private Breach of Contract and <f 

public Fraud. 

RcVv Mum» '* P rocur ' n g Money from a pcrfon by affirming there 
itf'iif* * 01 " was a P er ^ on * n c ^ c ncxc r °om who would pay, is 

44 not within this Statute : for this is no Evidence of 
c< a falfe token, but of a falfe affirmation only. 

e. 3 g. 11. " And an attempt to defraud, not accompanied with 

jx* ▼• Brian* /*r» 1* * • i ii" 

s c ff. c. v. a. " fuccefs, cannot be given in evidence under this 
* 7 " " Statute. 

r.v. whcatiy. " The Defendant was indidted for felling Beer fhort 
"BomVui cf of the due and juft meafure ; to wit Sixteen Gallons 

44 as and for eighteen : and on this Indidment he was 

44 convi&ed. 

i bi. r. 273. « In Arreft of Judgment it was moved that this was 

44 not indictable : being not a felling by falfe mea- 
<f fure; but a breach of a Civil Contraft for which 
" the party injured (hould Have fued to have fatisfac- 

r. ▼. Gofn. * c tion in damages. And a Cafe was cited as in point 

bioon. % . 

Hii. 24G. 11. "to this dminihon: and another Cafe, for fellire: 

R.v.Dr) field. D 

Tr. 1754. " Coals as and for two Bufhels, being a Peck (hort of 

27 and 28 G.II. ° 

1 saik. 151. « t j le Meafure: and a cafe in Salkeld of a remarkable 
p. 4. a. b. r. tt breach of Conjraft to a confiderable Amount, net 

44 held indiftable. 

44 The Court was accordingly of opinion that this 
44 muft be confidered as an impofition detrimental to 
<c the individual who fuffers by his own careleflnefs, and 
44 who may have his refort to his civil remedy by Adion; 
<c but that it. is not fuch an offence as, like felling 
44 by falfe weights and meafures, affe<5ts,the Public: no 
44 falfe Tokens are given j it is only a non-performance 
44 of his Contmdt. 

4C Mr. 
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cc 

tc 



€c And Mr. Juftice Wilmot cited a Cafe where,, upon R.v.NichoHbn. 

J r Sittings after 



an Indi&ment for felling fix Chaldrons of Coals, Mich. Term, 
which ought to contain thirty-fix Bufhels, at fix 

cc Bufhels fhort, Lord Raymond was fo clear that he 

" ordered the Defendant to be acquitted. 

cc But in another Cafe this Doflrine fecms to have 
" been carried too far : or rather, that the Evidence 
" did not take the Cafe out of the Statute. 

" That was a Cafe of felling Ale in veflels marked, r. t . wiidew. 
t€ as containing fuch a' meafure : which feems to be b ,r. ' '" 
iC clearly a falfe token : yet the Indidtment was quafbed \ t z£' ""* * 

on Argument upon Motion. Mr. Juftice Fofter 

exprefies himfelf not fatisfied with that Cafe. 



cc 

€1 



CC 
CC 
CC 



cc Another Indi&ment for felling Oats, as and for r. v . Dumuge. 
« four Bufhels, whereas they wanted half a Bufhel of ?££" M " $f " 
the juft and due meafure, was quafhed the fame 
day with that againft lVilders\ the Counfel, who 
was to have argued for ir, acknowledging it could 

cc not be fupported. 

1 

"And in Wbeatlefs Cafe, as in a preceding one, aBur 
€C this Fraud was compared to that of felling an un- 1X * 8 * 
"found Horfe for a found one 5 the Remedy for 
" which could be only a civil one. 

u On the other hand, where no civil remedy has been 

Barl. 100. 

" deemed to be Open, for tl\e fecurity of the public 
€ * an Indidlment may. As if a Minor goes about 
c< Town, and pretending to be of age, defrauds per- 

u fons 
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" fons of their Goods, and pleads Non-age, he may 

c< be indiftcd for this mal-praftice as a common Cheat. 

» 

Title II. 

Witchcraft. 
9 an. c. 5 . « Witchcraft* is now reduced to this Title, in effeffc ; 

<c for no profecution (hall be carried on, or fuit or pro- 
c * ceeding commenced againft a perfon for witchcraft, 
* c forccry, inchantment, or conjuration, or for charg- 
" ing another with any fuch Offence. 

" But a perfon pretending to exercife Witchcraft, 
<c or to tell fortunes, or by his fkill and knowledge in 
<c any occult or crafty fcience to difcover goods or 
€< chattels fuppofed to have been ftolen or loft, fhall, 
<c on conviftion, upon Indi&mcnt or Information, fuf- 
" fcr imprifonment for one Year; and once in every 
'* quarter df the faid year ftand for .an hour in the 
" pillory of the market town in the county where 
<c the offence was committed ; and may alfo be com- 
tc pelled to find furcties for good behaviour. 



State of V\r 
gtniay p. 241, 2. 




• Jtfrerfon* The revifed Co.'e * of Vir- by the fame Code as the Penalty for 

Notes en the crinia proiofes treating this Pre- certain Crimes, againfl which, I 

tcnfion in tke fame manner. But truf, Virginia has an adequate* 
if ducking ivtre the Purijhment fec:.rity in Climate, Con, (ii tut ion, 
affixed in England (as that Qode and the Manners of its Inhabi- 

^' r uden:e, crimi- 

may be adopted 
States, is an ob- 
cf Witches nxculd revive* Bejide jecJ of unfpeakable importance, 
that I think the comic Vizor a There are admirable Lights in the 
*very unfeemly Maj'qus to Le worn political Productions of that rifing 
on the awful Countenance of fub~ Empire (for Jo 1 truft it is J of 
li c 7 unite. And here I am ne~ Peace, Freedom, and Virtue. Thar 
cejfihated to cbjtr<ve a 'very differ- Candour will accept a well-intend- 
ent oljeBion firtkes me to a f pedes ed remark, Jhould it happen t$ 
of Mutilation, at which Moaefty reach them : and their fVifdom 
and Humanity revolt, recommended will weigh the Grounds of it. 

SEC- 
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SECTION II. 

cc We are now arrived at that Clafs of Offences 
cc which is rarely the fubje& of a civil Aftion but of 
" a criminal Profecution : fome of them frequently ; 
ft others, efpecially the firft, more rarely. 



CHAPTER I. 

Of Barretry. 

"Barretry is the ftirring of Quarrels and Con ten- 3 i„ft. 3 6s. 
<c tions. And a Barretor is he who is a common * * w ' 24S * 
<c mover, exciter, or maintainer . of fuits or quarrels, 
, cc either in the Courts of Record, or in the Country. 

J * Tr.p.P,II.§7. 

" in Courts generally not of Record. 

" It has been held that an Indidtment is good for 
" this crime without alleging any place certain : be- 
," caufe, from the Nature of the thing, confiding in a Comm - lv - I 34^ 

" repetition of feveral afts, it muft be intended to 
" have happened in feveral places. " 

" And this, with the Offence of being a common 

Scold, feem to be almoft the only offences for which 

an Indidtment will. lie, without fhewing any of the 

particular fads in the Indiftmcnt, 'it confiding of 

c< multiplied inftances. But the Defendant fhould 

c< have notice fent him of the particular matters in- 

$ tended to be proved againft him. 



cc 
cc 
cc 



cc 
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L.ofE . 4C It was difputcd whether a Convi&ion of this 
ajum 1657. <c Crime appearing on Record incapacitated Teftimony* 

44 And it was held by Glynn, Chief Jufticc, and New- 

digatey J u ft ice, that it did not ; Maynard, Serjeant, 

holding ftrongly againft it. 



it 



re 
it 



% Rep. 37 b. 



Now undoubtedly it fhould feem there are degrees 
of this Crime truly' infamous: fuch as the wilful 
" and continued ftirring of groundlefs fuits, which 
4f 9m hardly be thought to leave a much greater regard 
" in the Witnefs to truth upon Oath. But perhaps the 
44 multifarious nature of this charge, which compre- 
44 hends a variety of mifdemeanoss of different degree 
" is the ground of this opinion. 

44 Lord Coke feems to be of opinion that the Fads 
" proved fhould be more than two inftances. 



" In another Cafe, on an Indi&ment for Barreirtm 

3 Med. 97, 8. - jm 

Hii. 1 j. ii. iC the Evidence was this : 



1685 



cc One G. was arretted at the fuit of C. in an Action 
c< for 4000 /. and was brought before a Judge to give 
44 Bail to the Adlion. The Defendant, who was a 
44 Barrifter at Law, was then prefent, and (mofl un- 
44 becomingly, if it had been even a juft fuir, for he 
44 was adling out of the line of his Profeffion, and 
44 engaging in the province of an Attorney) did fo- 
44 licit this fuit : when in truth at the fame time C. 
44 was indebted to G. in 200 1 and G. did not owe C 
44 a farthing. 

44 The 
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" T^e Chief Juftice * was of opinion, that this • Herbert. 
cc might be Maintenance, but not Barretry % unlefs it 
cc appeared that the Defendant did know that C. had 
" no Caufe of A&ion : for that a Man fliould be 
" arretted for a very trifling Caufe, or for no Caufe, 
cc is (in itfelf ) no Barretry •, though a fign of a very 

ill Chriftian. It mud be, not from a difpofition to 

conteft fmall matters, or an error of Judgement, 

but a defign to ruin or opprefs his neighbour. 

" But it appearing that the Defendant did enter- 
" tain C. in his Houfe, and brought feveral A&ions 
" where nothing was due, the Defendant was found 
€€ guilty. 



cc 
c* 
cc 
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Chapter ii. 

Of Perjury. 

Comm* IV. r 

mjnlU 6 7 4 . " The ncxt > and a moft * heinous Offence againft 
p. 163. u p U blic Juftice, is Perjury. The legal .Definition 

21 ja. i. c. 28. «* f Perjury is a wilful falfe /wearing upon a lawful 
4 6. pcrp. by ," 0*/i> adminifiered in a judicial Proceeding % on a pint 
£3 c. ii. c. ii". c * material to the Fa El in quefiion. 

Title If. 
Court. 

"Of extrajudicial Oaths the Law in. this refptQ: 
" taketh no Notice : for efteeming all other than 
u Oath* judicially adminiftered unneceffary at leaft, 
<c it therefore will not punilh the breach of them ; 
<c left it fhould appear to give an indirect fandtion 
cc to the adminiftering of fuch oaths ; a pra&ice 
" tending to great abule. 

Depofitions in Chancery are not in themfelves Re- 
cords : but c< it is faid that** they are oaths in a Court 
of Record in cc fuch fenfe as that" a Witnefs fwearins 
falfely may be profecuted upon the Statute ; " he may 
" undoubtedly be profecuted at Common Law. But 
" as to the Statute, the fafer reaibn is the exprefs 
" words of the enumeration, in any of the Courts cf 
"Chancery, &c." 

Tr. At. 4 . Depofitions taken in the Spiritual Court, in a Caufc 

.v.fu P ra, 4 8,*. rc i ating to Lands, cannot, "as we have feen," be 

read : becaufe they are no oaths, inafmuch atf the Spi- 
ritual Courts have no Authority to take Depofitions 
relating to Lands : but they may be read when taken 
in a Caufe in which they have Authority, inafmuch as 

they 
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Law — Triable at Common Law when committed before 
any Court having JurifdiSion to examine the Queflion. 

they are lawful oaths, and a man may be indi&ed aSid.454. 

#• Mar. 12a. 

for the violation of them, though they be not oaths in St y L »• 
any Court of Record. 

"And for fuch falfc Oath" in the Ecclefiaftical *s»d. 454 . 

. Hawk. P. C. 

Court, or in the County Court, a man may be in- f ?3- 

' J Cro. Eliz. 185. 

di&ed at Common Law ; but not upon the Statute of Ch »^* n P J AC * 

r v, Howe, 609. 

" Elizabeth, it has been faid ;" for the Statute ex- fo n a .YpT° m " 

prefsly mentions " the Courts'* in which the Perjury !L Abr.^o? 10 ' 

mud be committed to become punifhable within that Dier.243 pi.53. 

Law; — " any of the King's Courts of Chancery, the ^.ianotcoji- 

trsrv * tor it 

" Star Chamber, the Whitehall, or elfewhere, within affirms that 

Perjury be fate 

"any of the King's Dominions of England ox Wales. theSp.;^! 

7 & 6 . . Curtispunifh- 

i€ or the Marches of the fame, where any perfon or ; b!eatC ' om,n ^ 

' * Law ; and it is 

" perfons have or (hould have Authority by virtue of '™J*£\l T* 

" the King's Commiffion, Patent, or Writ, to hold t c h r °- t t'coL. 

" Plea of Lands, or to examine, hear, and deter- 

iC mine any Title of Lands, or any Matter of Wit- 

Cf nefs concerning the Title, Right, or Intereft of 

4C any Lands, Tenements, or Hereditaments, or in 

€t any of the Courts of Record, or in any Leet, View 

" of Frankpledge, or Law-day, antient Demean Court, 

ct Hundred Court, Court Baron, or in the Court or 

" Courts of the Stannery, in the Counties of Devon 

<c and Cornwall. 

But a Perjury in any Court that hath Authority to 
examine the Caufe, in relation to which the Perjury is 
committed, may be punifhed at Common Law ; for 
it were prepofterous that they fliould give a Court Au- 
thority to examine upon Oath, and not punilh the Vio. 

U u lation 



in the tor ..cr 
Edition is ii.if- 
taken. 



gr3 Not punijhable where extrajudicial, and why. 

lation of that Oath: but it fcems that if the Court 
have no Authority to examine the* Caufe, then fuch 
Perjury cannot bt punifhed : for an Oath taken coram 
non Judice is no Oath in Law ; for the Law cannot 
take notice of an Oath but where it gives Authority 
to ** adminiftei" an Oath •, for if there be no lawful 
power to tender an Oath, it mud be bat an inefficient 
fwearing ; an Oath not regarded " or countenanced" by 
the Law, and therefore not punifhable as the Oath 
u lawfully and judicially adminifiered" is " when faliely 
<c taken. 

" And agreeably to this Diftin&ion is the Notice 
drew*. " taken of the difference between fuch voluntary Af- 

Danv.Abr. 45. cf fidavits and an Oath on which Perjury might be af- 
pi-*4« 44 figned, where", a man ajfumed that in covfideration the 

Plaintiff would bring two Witncffes to fwear his Debt 
before a Juftice of the Peace, he would pay it : €C and 
*• the Plaintiff charges that he did bring two Wit- 
4f nefles accordingly, but that the Defendant refutes to 
" pay :" and " the Court held that" this Oath, though 
extrajudicial^ and though the Juftices had no Autho- 
rity in the Matter, was a good confederation: for the 
Oath tending to a Decifion of Right was not contrary 
to the Law of God, and therefore the parties might 
affume upon that confideration ; but it is not fuch an 
Oath of " which" the Law takes notice to punifh it 
Yew, in. as Perjury. " * And if the Court have Jurifdi&ion 

" in certain Caufes, yet if it have none in the fubjeft on 



I'ainc's Cafe. 



* But although Wyndham and of dangerous conference to coun- 

Atkins admitted that Oath as the tenance theje extrajudicial Oaths ; 

Ground of an Alliimpfit, and for that it would tend to the over- 

rightly, as it feems, the Jealoufy throwing of legal Proof And he 

entertained of extrajudicial Oaths added, tuhich^heweuer feems ra- 

\s remarkably exprefjed in that ther ex abundanti, that he thought 

Cafe ,• for Vaughan was for re- wery Oath not legally admini/artd 

jeding it intireh as no Ground of was within the Jiatutt agai. ft pro- 

a Confederation : he f aid it would be fajie Jwearing. 

2 4C which 
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€t which the Oath is taken, this is obvioufly the fame 
€€ as if it were no Court. 

Title III. 

Oath. 

" In an Indi&ment for Perjury, it is neither necefiary Riyn. 17s. 
*' nor proper to lay that the Oath was taken on the 
<€ Holy Go/pels ; for, as we have feen, it may, accord- 
** ing to the Religion of the party, be taken either on 
c< the Pentateuch or the Koran, or in any Mode efteemed 
44 by the Laws and Religion of his Country binding 
cc on the Confcience of the Witnefs : duly /worn is 
4< therefore the proper exprefiion; and the Evidence 
<c will fupport it, if it anfwer thefe Requifuions. 

" The firft inftance that is to be found in our Books 
c * of thus adapting the fandion to the fentiments of 
* c the attefting party was that of a Jew : he is fworn Y crn * a6 3- 
'* to his Anfwer in Chancery upon the Pentateuch, Mk. 1684. 
agreeably to very ancient Ufage of the Common Law: 
according to which it is dated, in the Opinion of 
Lord Mansfield, in the Cafe on Affirmation, that c 8 
€t they were thus fworn prior to the 18 %. I. when they 
" were expelled the Kingdom. 

" But it was long ere thofe, who profefled a Re- 
€c ligion not recoggized as a part of authentic Reve- 
€C lation, were confidercd as competent to give Evi- 
44 dencc under the fanftion of that Religion which they 
44 believed to be true. 

iC This, however, in the Cafe already cited, of in 1774. 
cc Omicbund and Barker was eftablifhed : and Teftimony ' "*'*>*•* 

on the Koran, was afterwards, by all the Judges of 

England, refolved to be receivable in a capital Cafe. 

44 It does not appear necefihry that the Witnefs (if 
cc profeffing Chriftianity) (hould have kiffed ttye Book, 
" whether the entire Bible or only the New Test a- 

U u 2 ** ment: 
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Kiffmg the Book no ejfential Part of the Oath. 
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ment: and perhaps this Ceremony were much 
better difufed ; as it cherifties Superftition in fome ; 
cc Contempt of the real fan&ion of an Oath in others ; 
and fuggefts, it is to be feared, to many the Imagina- 
tion, alike ignorant and profligate, qf cfcaping both 
"the temporal Punifhment and. the Guilt, if they 
" evade but this circumftance. 

(( It were doubtlefs to be defired that the Occafioos 
c< of Oaths were much diminifhed, and an unaffected 
€( Solemnity in adminiftcring an Oath obferved : not 
" amid the noife and buz of a Court, but in that at- 
<c tentive filence, which is faid to prevail in the Nor- 
" thern part of the Ifland, where the Witnefs is fworn 
<c after an aweful Admonition, not by the Officer but 
Cf by the Judge. 

Title IV. 
Matter. 

t€ The Perjury muft be in a point material, that is, 
relevant to the Iflue : it is by no means neceffary it 
fhould be on a point fufficient in itfelf to decide the 
Caufe •, , if it is to any circumftance material, as the 
colour of a coat, in cafe of an highway robbery, 
the party thus wilfully fwearing falfe is equally liable 
as if it were diredtly decifive on the point in iflue. 
" A Man may be convi&ed «of Perjury, although 
he fwears t# his Belief of a Faft : but then it muft 
be made decidedly clear, not only that the Fatft was 
nor as he had fworn that he believed it to be, but 
that by the ftrongelJ: circumftanccs his Belief of the 
fuppofed* Fad was by him falfely fworn, contrary to 
the perfuafion of his mind concerning it, which 
may be drawn from circumftances in the FatSt itfelf, 
or in his Evidence refpefting it. 
" And it is faid that in a Cafe § before the Lord 
Chief Juftice of the Common Pleas* the fame was 

ruled by all the Judges of that Court. 

"If 
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Perjury is committed iy /wearing falfely to the Senfe and 66 \ 

Obje£t of the Oath taken. 

Title V. 
EJfential CbaraSler qf the Crime. 

cc If the Words of the Defendant are falfe in the 
only fenfe in which they relate to the fubjedfc in dif- 
pute, * this is fufficient to convidt him of Perjury, 
though in another fenfe, foreign to the Iffue, they 
might be true. 

4C Edward Aylett, an Attorney, was indidted of Per- ™'£ 6 f tllL 
jury: and the Indi&ment ftated that he was Soli- R.T.Ayietc 
<c citor in a Caufe depending in Chancery, and attended 
<c on the hearing. That after the hearing he was duly 
" arretted. And that he being fo in cuftodjf, com- 
plaint was made to the Lord Chancellor in his be- 
half, that he (the Defendant to the faid Indidtment) 
was arretted in his way from attending on the faid 
c< Caufe to his own houfe. And that afterwards he 
44 did appear, and was duly fworn and examined before 
<c the Chancellor on the faid Complaint. And the 
ct Indiftment (inter alia) avers, that he the faid Ed* 
cc ward Aylett, to procure his Difcharge from the faid 
44 Arreft, falfely did fwear that he had not been at 
44 home after attending the faid Caufe, and that he 
€f was arretted on the fteps of his own door, on his 
4 * way home from attending the Court in the faid 
44 Caufe, and before he had been within the door of 
44 his houfe (innuendo that he was arretted and taken 
46 on the fteps of the outer door); whereas in truth 
4C and in faft the faid E. A. had been at his houfe, and 
44 was not arretted and taken on the fteps of the 
cc outer door of the houfe. 

44 He was convifted : and in Arreft of Judgement 
44 it was, inter alia,' moved, that this Affignment of 
44 Perjury was bad : for that it did not falfify the De- 
" fendant's Oath : for that he might be at and yet not 

* Fraus enim adftringit, non diffolvit^ Perjurium*—Q\z % de Off. 
III. 32. 

U u 3 4< within 
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662 Judgment in a Cafe illufirative of this Propofttion. 

Ci within the houfe, and the innuendo concerning the 
" outer door introduces a new idea not warranted by the 
" previous matter. 

v Lord Mansfield, in delivering the Opinion of 
T.R.69. " the Court, recognized the Do6trine already ftated, 

that Perjury wujl be a wilful falfe fwearing en an Oath 

taken in a judicial Proceeding before a competent Jurif 
" diSion y and on a Point material to the Queftion de- 
"pending. That here the point fworn muft be under- 
cc ftood in the only fenfe in which the Defendant could 
tc offer it before the Lord Chancellor as a Ground of 
" Discharge, that he was arretted before his return 
" home 5 while his legal privilege as a Solicitor attend- 
* c ing on the caufe remained confequently in force. 

" The Indictment avers that he had been at his 
" houfe before he was fo taken and arretted* and the 
" innuendo refers the Words, the fieps of his own door, to 
" the 0»/*r door, rightly and without varying the idea; 
<f for no other door would have anfwered the Defen- 
" dam's purpofc as entitling him to privilege (or have 
<c confifted with his allegation in his complaint that he 
" was arretted before he was at home, and before he 
41 had been within the door of his houfe). * 

c< Lord Mansfield, on a former occafion, men- 
•• tioned a Witnefs perjuring himfelf by fwearing that 
«* a perfon, whole health was in queftion, he left in 
" fuch a way, that, were he to go on as he then was, he 
" could not live two hours. It afterwards turned out 
fi that the party was very well, but had got a bottle 
cc of gin to his mouth* and true it was, in a fenfe of 
" equivocation, that, had he continued pouring the 
u fame liquor down, even for much lefs time than two 
* f hours, he was infallibly a dead man. 



• * ^Tbe Words between the parent be/es I add, as conceiving tbem 
inch ded in the fur fart of tbe rea/ons on which the Judgement was 
founded* 

Tit. 
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Of Witneffes.—Of Proof before afecondary JurifdiSion. 663 

Title VI. 
Who may be JVttneffes. 

cc The three fubfcribins Witnefles to a WilK who Rexv.Nueyi 

1 • /» 1 V> i and Gelly. 

€i had fworn the incapacity of the Teftator to make 1 bi. 4 t6. 
ct one, were convicted of Perjury; the Will having v. fuprV, 122. 
c< been fir ft eftablifhed by clear Tcftimony." 

There are feveral Informations of Perjury againft h»i. fop. Lit. 6. 
yf. B. and C. on their Depofuions in Chancery con- F ^ft. b Rep 6 ,!> 
cerning the fame Point : on the Trial of A. — B. and C. 
may be Witnefles ; for they cannot, <c as we have feen 
<c above," be excluded by reafon of infamy, until 

r f , r Lee end Ginfel. 

they are "attainted by Judgement : for before, even hu. 14G.u1. 
<c on a Convi&ion, it goes to their Credit but not to vTfupra", 31, 2, 
c * their Competency :" and they cannot be excluded as and261 * 
interefted, becaufe the " teftimony" of one is not Evi- 
dence either for or againft the other, where the parties, 
4< not being" the fame, had not the Liberty of crofs- 
examination. 

Tit l e VII. 

What fhall be Proof of Perjury before Commiffioners. 

fC An Information was exhibited againft one for 3 Mod . 
<c Perjury: fetting forth that a Bill in Chancery was h^mssTk 
"exhibited by A. B. and the Proceedings thereupon: Law of Ev. 289 
<c and the Perjury was affigned in a.Depofnion made 
4C by the Defendant 30 July* 1683, and taken in that 
c< Caufe before Commiffioners in the Country . It was 
4< tried at Bar, and the Queftion was, whether the 
cf Return of the Commiffioners, that the Defendant 
€C made oath before them, (hall be fufficient Evidence 
" to convift him of Perjury ; without their being pre- 
<c feat in Court to prove him the fame perfon. Ser- 
"jeant Pemberton, admitted, an Information will lie 
* c againft him in this Cafe : but contended, that the 
" Commiffioners muft be prefent, or fome other per- 
cc fon, to prove that the Defendant made the oath 
<c before them. 

Uu 4 "That 
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664 Continued. 

•* That if a true Copy of an Affidavit made before 
" the Chief Juftice be produced at a Trial, it is not 
cc fufficient to convidt a man of Perjury. 

v* fupra, 53, " That this is not like the Cafe of Perjury afiigned 

44 in an Anfwer in Chancery taken in the Country : for 
" that is under the party's hand : but here is nothing 
44 under the hand of the Defendant, and therefore 
41 the Commiffioners ought to be in Court to prove 
44 him to be the Man. 

" The Court were equally divided. The Chief 
44 Juftice and Wythens y Juftice, were of opinion that 
14 it was not Evidence to convidt the Defendant of 
" Perjury : it might have been otherwife upon a 
<c Return of a Mafter in Chancery ; for he is upon 
" his Path. And they held direfl proof muft be given 
44 here of the fwearing : in like manner as if an 
« 4 Affidavit be made before a Juftice of Peace of a 
44 Robbery, as enjoined by the ftatute, if you will 
" convift the perfon of Perjury, you muft prove 
44 the fwearing of the Affidavit. 

44 The Attorney-General, perceiving the opinion of 
44 the Court, rather rhan the party ffiould be non-fuir, 
44 becaufe no Evidence could be given, offered to enter 
44 a N. profequi, which the Court faid could not be 
c< done, becaufe the Jury were fworn ; but he infifted 
44 upon it, and faid he would caufe it to be entered. 

" Information for Per jury , in an Affidavit in C. B 

VI. SHow. 397. c 

Rex v. jame« " made before Commiffioners in the Country, in a 
L.'of Ev.'2 S o! u certain Caufe depending there, was tried before 
(5°)- « £y>v, and the party convided. But feveral Ex- 

€i ceptions arifing upon the Evidence, he flopped the 
44 Pojiea till the opinion of the Court was had upon 
44 Motion. The Proof of the Caufe depending was 
" only a Capias and Warrant thercupon/and Affidavit 

" filed 
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Perjury, bow to be affigned fo as to admit Evidence in 665 

Proof of it. 

" filed and allowed : another exception was urged for 
" the Defendant, that there was no Proof that the 
" party before whom the Affidavit was fworn was a 
" Commiffioner : and the Court held there needs not, 
" unlefs you offer fomething to difprove it on the 
€€ other fide. It was then fuggefted, that the proof 
cc was only by Copy of an Affidavit, and no proof 
" that it was the Defendant's : that this is a dangerous 
" praftice : any man may be thus reprcfented, and 
fubje&cd, by the fraudulent fubftitution of his name, • 
to the penalty and infamy of Perjury: the Court 
cc admitted the .force of the objection if an Affidavit 
were to be thus proved fingly : but not when it 
was regularly introduced by Evidence of a Caufe 
commenced ; which is very different from imputing 
an Affidavit to another without eftabliftiing a ground 
€C why there fliould exift one, or (hewing a reafon for its 
" being made, that it was ufed by the party as con- 
u cerned in the Caufe. v, Aipn. 

" This Principle we had occafion early to notice in 
<c its general application even to civil Cafes : and by 
much ftronger reafon therefore to criminal: it in- 
deed refults from the folid and clear Principles of 
general Reafon, and from the Nature of Evidence 
" in an abftraft and philofophic View. 

Title VIII. 
Allegation or Alignment of Perjury. 
"An Information of Perjury fee forth that the De- i~ of *▼. 45* 

H MSS II 

Ci fendant, in giving a Leafe and Releafe in Evidence* *.\. Gra. 
•• dated 15 and 16 July, 1681, executed at Albemarle Mfc^w.Tu. 
•* Houfe, to which Mr. Stroude was a Witnefs, fwore" Jj^Jm. 2 6. 
cc that Mr. Stroude was, in the middle of July> 1681, 5 *£ od * 34*. 
" at Newenbam, (innuendo, Newenbam in Devonjbire,) 
" whereas in Truth he was not at Newenbam aforefaid. 
" A Verdift was for the King. 

"But 
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(566 Legal Senfe of corrupt Perjury. 

cc But Judgement was arrefted: and it was held, 

,c i. That Newenbam was but an individuum vazum 

o 

Cf without the innuendo \ and might be as well Newen- 
€€ bam in Middiefex as Newenbam in Devon/hire j fo that 
" it might be confident that Mr. Stroude (hould be at 
c * Newenbam and at Albemarle Houfe 9 in the middle of 
" July. 

" 1. That the innuendo could not reftrain the in- 
fC dividuum vagum to Newenbam in Devon/hire : for an 
• c innuendo is no Averment, but only in the Nature of 
u a Pradift. or, afore/aid. It may ferve for an Expla- 
" nation to point out or afcertain where there is pre- 
44 cedent Matter; but can never make a new Charge: 
<c it may imply what is already expreffed, but cannot 
<c enlarge or change the fenfe of preceding Words : 
r. T.Horne. c* f h cr £ t h e W orc J Newenbam did not import Newen- 

Dom. Pioc. * 

cowp. 62s. « ham in DevonJhire % and therefore the innuendo cannot 

• c give it that import. 

" That whether the Indiftment were at Common 
* 4 Law or by Statute, equal Certainty was required in 
u the Charge. 

<c The Caufe was removed by Error into the House 
€C of Peers j and the Judgement there was reverfed: 
C€ contrary, as it feems, to the Opinion, and Expefta- 
" tion of Lord Chief Juftice Holt, and of the 
Ci Reporter Lord Chief Juliice Raymond. 

Title IX, 
All Perjury is corrupt in a legal and proper Senfe. 

f * It appears that the Form of Charge by which 
%l Perjury is alleged in an Indictment or Information 
<c for this Offence was mifapprehended by the Jury in a 
" Cafe now to be mentioned. 

fc. y. Meii?n 5 . •• The Information charged the Defendant with 
£n 3V. 4 iii. " wilful and corrupt Perjury •, and on a Trial at Bar 

Ci the 
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True Extent of the Term corrupt. 667 

u the Jury firfl: found the Defendant guilty of Perjury^ 
<c but not of wilful and corrupt Perjury: Rokeby, 
the only Judge remaining in Court, aflced them 
thereupon, whether they found for the Defendant: 
they anfwering, no; he told them, he could not 
"receive their Verdift, for it was contradi&ory : and 
" they muft find him guilty or acquit him. At length 
" the Foreman informed the Judge, that they had 
•' agreed before they came into Court to find the De- 
c< fendant guilty of Perjury, but not of wilful and 
corrupt Perjury ; and if that Verdift fhould not be 
recorded, then to find him guilty generally; be- 
" caufe fome of the Jury were not fatisfied to find 
" him guilty of wilful and corrupt Perjury, 

'* And in that inftance the Court, on the Motion for 
<c a new Trial, took occafion to notice the legal Idea 
of Corruption : which is at the fame time the phi- 
lofophical import and the claffic acceptation of the 
" Term : by remarking, that if the Thing fworn was 
c< manifeftly falfe, the Mind muft be corrupt; and 
" then there was no need of Evidence of Bribery : 
" which, in other Words, is the clear but too often 
u difregarded Proportion, that all influence drawing 
" afide the mind from the mere confideraiion of Truth 
€i and Right, is a corrupt * influence. 

Tl f TLE X. 

What may be proved in Support of this Indifltnent. 

ct We have already feen that Evidence of what a r./«/r«,2i 3 . 
deceafed Perfon iwore, at the Trial on which the 
" Perjury is affigned, is Evidence to prove the Falfity 
<c of the Oath of the Defendant on an Indictment of 
u Perjury: and the Reafons upon which this depends. 
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* Qua tametjt Animus aJfpernabatw infolens malar urn art turn, 

tamen, inter tania <vitia, imUciila atas ambitione oorrupta tene- r^pfi 1 *' 

butur. ' B. C. 8. 

Ed, L. B. i$77« 

« And 



6$t General Rules concerning the Support or Bifproval of a 

* Matter /worn. — Affirmation. 

Title XL 
General Rules. 



*t 



" And here it may be expedient, fince the Rules 

concerning the Reception and Effcft of Teftimony 

" are of capital importance, and constitute one of the 

s< two great Branches of the fubjedt of this Treatife, 

cc to notice fome Principles of Evidence conne&ed 

" with this Queftion, of the Veracity of a perfon giv- 

" ing an Account of any Fad under judicial Exami- 

ic nation. The Rules are thefe :" 

ii Mod. 318. What a Man that is living has fworn at one Trial 

J72. %Tr# * 6s to can never be given in Evidence at another Trial to 

Cafe!"^* fupport him, though what he has faid in Difcourfo 

sh. p. 0,430. ma y be given in Evidence to fupport him: becaufe 

s Kcb. 384. the fame Oath at another Trial is no Evidence of the 

Truth of any Man's fwearing ; for if a Man be of 
that ill mind to fwear falfcly at one Trial, he may do 
the fame at another, on the fame Inducements. But 
what a Man fays in Dilcourfe, without premeditation or 
expeftation of the Caufe in queftion, is good Evidence 
to fupport him: but if a Man hath fworn at one 
Trial different from what he hath at another, this is 
good Evidence to his Difcredit, cc and may become 
" Evidence in proof of Perjury. 

Title XII. 
Affirmation. 

set. c.6. fC Quakers making falfe Affirmatioft are liable to all 

i*; c « the Penalties of Perjury. 

V. fupri, 264. . -_ . 

" Moravians making Affirmation in any Court or 
%% g. 11. e. 30. t€ pj ace j n Q rta t Britain or Inland, where by Law an 

cc Oath is or lhall be required, and alfo in the Dominions 
M of the Crown in America* are to be received in 
tt Evidence as if fworn in the ufual manner : and if 

4C con- 



Two Witntffet required in Proof of Perjury. 66g 

" convided of falfe Affirmation, which, if depoied on 
cc Oath in the ufual form, would have amounted to 
" wilful and corrupt Perjury, they (hall incur the 
" Pains and Penalties of Perjury. 

" Their Affirmation is indeed in the Nature of an 
'•' Oath, only without the concluding Claufe ; it being 
" thus prcfcribed by the Aft. v * ***** *9 f 

%t I do declare in the Prefence of Almighty God % the 
" Witnefs of the Truth of what I fay. 

Tit lb XIII. 

Two Witneffes. 

" It has already been noticed that two fVitneJfes are 
*• required in proof of this Crime of Perjury. 
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CHAPTER III. 



Of Subornation of Perjury. 



<c Subornation of Perjury is an Offence of a com- 
Ci plex Nature, including both Corruption of others 
u and violation of the Faith to be preferved in Tef- 
cc timony. 

1 Hawk. 177. "But to bring the Offender within this denomi- 

" nation (for which the punifhment is the fame at 
44 Common Law, and the Fine by Statute double, of 
cc thai for Perjury) it is neceffary to allege and prove 
4f that the Party lb fuborned did aftually take fuch 
" falfe Oath. 

t€ Yet the Attempt itfelf is indiftable as a great 
c< Mifdemeanour. 



i« 



A perfon attainted of Subornation of Perjury falls 
within the Rule of Infamy incapacitating from 
Teftimony. * 



•+—^ 



* Refellitur afacramtnto dicendo qui Jure fit in/amis* 
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Of Extortion. 6yi 



CHAPTER IV. 

Of Extortion. . 

<c The next Offence to be confidered is Extortion : % inft. 368 b. 
cc which it a great Mifprifion, by any Officer wrefting 
• c or unlawfully taking, by colour of his Office, any 
cc money or valuable thing, either not due, or more lHtwk - 1 7o* 
* 4 than is due, or before it be due. 



cc 



To prove Extortion, the party injured by it is 



" good Evidence. 

ct If a Prifoner, charged before any Court having , 4 gjii. c . 
<c criminal Jurifdi&ion in England or fVales, (hall be 
4< acquitted or difcharged for want of Profecution, 
iC the Gaoler {hall take no Fee for his Difcharge (fo 
<c that it would be now manifeftly Extortion fo to do) 
€t from the fiid Prifoner : but fuch fums as have been 
" ufually allowed for Fees lhall be paid, fo they ex- 
" ceed not thirteen fallings and four pence for each Pri- 
<c foner fo difchargrd, out of the County Treafury, 
** or out of the public ftock of any feparate Diftridt 
" not affeffed to the County at large. 

"James Roufe, Commiflary of the Archdeacon of 4 1^.33*. 
Cf Huntingdon, in an Information againft: him for Ex- 
" tortion, founded on the Statute concerning Pro- 
" batest pleaded not guilty, and the Verdift was a * H «vm. 

c. 5. 

** againft him. 

4< The Probate was not written upon the Teftamen<c 
u itfelf, but upon a Tranfcript engroflcd ; and the 

Ci Queftion 
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6jz Of Extortion. 

€C Queftion was, whether a Fee taken for fuch Pro- 
u bate, under thefe circumftances, were within the 
<c Statute ? And the Court were of opinion that 
<c it was. 

r. r^Burdctt. <r Extortion may be committed in an Office in the 
Hilary', * u due Difcharge of which public Utility is concerned \ 

u though it regard not the Adminiftration of Juftice. 

*The Extortion affigned was for taking divers 
" fmall fums of money for little (tails in the Marker, 
" and divers great fums for Fines. 

" It was held by the Court, that if the Defendant 
" ereft feveral flails, and do not leave the market 
c< people room to ftand and fell their Wares, fo that 
" they are forced on that account to hire flails of the 
" holder of the Market, it is Extortion to take money 
" for fuch (tails : but nor, if having room, they 
Ci voluntarily hire (tails, at fuch rent as the owner 
" (hall fet on them *, for that the Law does not give 
u them (tails, but only gives them a free and open 
cr market : fo that it is not like a Miller, where there 
" is an ancient toll, taking more than the Cuftom 
<c warrants, which is perfect Extortion, 

cc The Court held that where a Man, be indidtcd for 
" taking extorfively twenty fallings, if one (hilling bi 
proved fo taken/ it fupports the Indictment. 
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CHAPTER V. 



Of Conspiracy. 



u 



Conspiracy is the Offence of two or wore t$ pro~ Ccmm. iv. 
44 fecute an innocent Man, who is accordingly profecuted: p ' * 3 ' * x * 
" or to do him other Injury, which be accordingly fuffers. 

44 This comprehends very often Extortion, probably 
44 Perjury, by the parties (o confpiring, and almoft 
4C certainly, if purfued, Subornation of Perjury, with 
44 regard to the Witneffes, in fupport of a nefarious 
44 attempt to pervert the Forms of Law, and injure, 
44 under colour of Juftice, the perfon, the freedom, 
44 the reputation of a fellow Citizen, 

44 Where the Attempt extends to Life, which is 
41 taken away by fuch means, it becomes a fubjedfc 
44 more proper for our future Confideration, 

44 In the Definition of a Con/piracy, two at leaft ex 
44 vi termini being included, fome difficulty has arifen ' 
44 upon thefe profecutions, under particular circum- 
14 dances. 

44 Thus in the cafe of perfons indi&ed for confpir- r. v.c op e. 
44 ing to ruin a man in his trade as a card-maker, chf j. c ° r * Pfatt 
44 The hufband, wife, and fervants were indidted for ^5: ^ 
44 this offence. The Evidence againft them was, that 
u they had at feveral times given money to the ap- 
44 prentices of the party who now profecuted ill the 
44 Name of the Crown, to put greafe into the pafte, 
44 which had fpoiled the cards. It was not proved 
44 that more than one was ever prcfent at one time, 
4C It was objefted, therefore, that there was no Evi* 

X x 4C dence 
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Information of a Con/piracy may be laid of a Charge of 

an Attempt to commit a Felony. 



<c 
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dcnce of their confpiring. But the Court held, that 
the Defendants, being all of a family, concerned 
in the fame bufinefs, and giving money for the fame 
c< bad purpofe, was fufficient proof of a Confpiracy. 

str, i*v * An Information was exhibited, fetting forth that 

(icy and Moore. " the Defendants, in order t<J extort money, did con- 

Tr. 5G1 # 

" fpire to accufe the Complainant of an attempt of 
c< the crimen innominandum. Only one appears ; pleads, 
c< and is found guilty. In Arreft of Judgement it 
ic was pleaded, that a Confpiracy cannot be of lefs 
, cc than two, and the other Defendant may be ac- 
*' quitted. But the Court hejd that this intendment 
c< fhould not (lay the effeft of the Profccution as to 
u the Defendant already tried. It was objected that 
c< no overt Aft in execution of this Confpiracy was 
" laid : but the Court were of opinion this was not 
" well objected : indeed the public Affirmation appears 
* c to have been an overt A 6t. 

cc It was alfo objected, that a Confpiracy to charge 
" a perfon with the attempt of this Crime was not 
"punilhable in the temporal Courts: but the Court 
cc held otherwife on the Precedents and Reafon of 
" the Cafe : and he had fentence accordingly. And 
" in the Eafter Term following the other alfo was con- 
€C vifted, and had Judgement. 

" The Defendant was indi&ed for eonfpiring with 
" another unjuftly to charge W. F. with a Robbery : 
" and for that purpofe going before a Juftice, where 
c< the other party fwore the Robbery. .She pleaded 

" not 
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•'not guflrr: bnt the Jury found her guHry; and 
"found alfo that the Co-deirndant died before the 
« Indidment was preferred. On Exception taken, 
** the Court determined the Convidion to be good : 
** and noticed the much firorger Aurhoriry of JCar- 
tt werjufs Cafe, where there was a poCbi^ny of a 
cc Verdid of Acquittal as to the other Defendant, 

" But the Rule fo far h^lJs that if all tie Defen- 
c< dants are acquitted, except ane^ this aroomts in Law 
** to the Acquittal cf that orie alio : and it hath boot 
•* holden that fuch an Incifhnent will not lie againft 
** Hufband and Wife, they bring efteemed but as out 
c< perfon. 

•* An Indi&ment was found at the SdLons againft 
w the Defendant and two others for a Confpiracy. 
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cc The Indifimcnt fet forth that the Defendant?* ^_ „ , 
cc wickedly and malicioufly intending to aggrieve one j|^ ^ 
J. C. and to deprive him of his good name, credit, 
and reputation, did confpire, falfely, and without 
any reafonable or probable Caufe, to accufc the 
" faid J. C. of having lately taken out of a bag a 
cc quantity of human hair, the property of one of the 
cc Confpirators. There was alfo a Charge of Money 
" extorted under this pretence by means of the faid 
cc Confpiracy. 

X x 2 " On 



Conspiracy. 

, u On the'Indi&ment being removed by certiorari^ 
u it was obje&ed that the Seffions before which Court 
cc it was tried had no Jurifdiftion on this fubjeft. But 
cc the Court was of opinion they had, upon general 
<c principles, it being a Trefpafs tending to a breach 
" of the peace. 

<c The other Objection was, that the Charge did 
cc not amount to the accufation of a Crime, fuch as 
* c would fupport an Indiftment of Confpiracy. But 
ce the Court held, a Charge, operating to the Difcre- 
"dit'of a Man, and adapted to the purpofe of ex- 
" torting money from him under a falfe imputation, 
" was fuffcient to maintain fuch Indiftment. 
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Corruption or Bribery. . €jj 



CHAPTER VI. 

Of Corruption or Bribery. 

"Bribery is the Offence of offering or accepting a 
*' Gift to influence the ConduS in a Matter which con- 
€€ arm the Right of others. 



u 



It may be and frequently is connected with the 
ff Crime of Perjury ; and fometimes of Confpiracy. 

m 

€t Its moll ufual and dangerous Province is that of 
<c the Ele&ion of Members to reprefent the Commu- 
" nity in Parliament ; of which fee a Statute of the , 

tc late Reign, wholefomely appointed to^be read every *g.ii. 0,24. 

Eafier Quarter Seffions. 



cc 



<c The Crime is complete by the Attempt : and Evi- 4Borr.Man«f. 

" dence of a Bribe tendered, though reje&ed, U there- H99$ 5<>0# 
$i fore fufficient. 

<c Nor is it material, if the party bribed vote con- SaiAon mi 

<c trary to the Bribe ; for this cannot be given in bu^. 

c< Evidence to exculpate either : a Loan t on fuch oc- lbld# 3l8 ' 
c * occafion, is in reality Bribery by Gift. 



" It is not material to prove a Bribe to vote for all combe 
" the Parties for whom the Bribe is charged to have Jjj^; * tu 
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been given. 
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Nor needs it to be proved that the parties for 3 Ban-. M*otf. 
" whom the Bribe was given were Candidates on the ud \ 5 86-~ 9 i. 
" Poll. 

" Nor that the Perfons bribed were actually Voters. 

c< The Punifliment by popular Action, as given by *J d " PIttand 
cc the Statute, is but accumulative ; and an Informa- Tr 2 ?• IIL 

* • 1 PI. R 380. 

" tipn or Indictment at Common Law is dill open. 3 c ^ r - m w. 

Xx 3 "The s;c - 



€78 Corruption or Bribery. 

Diekfonr. <c The Plaintiff on the Stature declared on a Pre* 

Ft {her. 

4 Burr*. Mantf. " cept to proceed to Ele&ion delivered tcf the Mayor 
%% 7— 70, cc o £ Colchefier : on the Face of the Precept the 

" Words, and Commonalty, appeared to have been inferted 
/ «• and ftruck through, though ftill legible. 

<€ The Defendant offered parol Evidence to prove 
<c that thefe Words were in the Precept, and not obli- 
c< terated when delivered to the Mayor, *nd when re- 
*' turned by him to the Sheriff. 

f " Two Points were made for the opinion of the 
" Court : 

" 1. Whether the Inftrument fufficiently proves the 
cc Declaration ? 

" a. Whether the parol Evidence was adroiffible ? 

•* The Court was of opinion, that the parol Evi- 
<c dence was not admiffible againft the Record: and 
cc that as the Precept was to be delivered to the return" 
u i*g Officer, the Words and Commonalty were furplufage, 
?' and could no way affeft the Declaration. 

Grey v. <c The time of delivering the Precept is not material 

I Tu^M^sf. " againft a third Perfon, and delivery may be proved 
*»7> cc therefore by any Witnefs prefent : but where it is 

" material, as againft the returning Officer, there it muft 
" be proved by a Witnefs to the Inftrument. 

Sutton ▼• " Under this Statute 4 the perfon taking the Bribe is 

Jb«°£ Mansf. ct admitted as a Witnefs to prove the Bribery. 

2185. 

seib v. Cu. " ^he A& 10n of Bribery being in its objedt fo ana- 

ming, h6 9 . cc logous to an Indi&ment or Information, we have 

" referred it to this Divifion of Evidence in criminal 
€i Cafes : more efpecially as the Crime remains in- 
iC diflable. 

CHAP- 
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CHAPTER VIL 



Of malicious Mischief. 



. re 



In treating of this offence, which {lands deferyedly 
amongft the Mi/demeanors nearly bordering on capi- 
iC tal offences, and in particular inftances is made 

<f capital, either on the firft or fecond Convi&ion re- 

« 

€C corded againft the Delinquent, we are to confine 
" ourfelves, in this Sedtion, to Crimes (hort of Fe- 
<c lony : of thefe the Enumeration will be but brief: 
f€ for unfortunately the extreme penalty is annexed to 
c ? mod of thefe Cafes ; and confequently the offence 
" too often efcapes its proper punifliment by being 
<c made liable to one which few can permit themfelves 
to enforce ; being either with-held by humanity, or 
by a Deference to the public fentiment. 



4C 

cr 



" Malicious Mfcbief is an injury done to the pro- Comm.iV, 
iC perty of another, — not falling under fome more fpe- p * * 44# 
** cific Denomination, — either from the wantonnefs of a 
" bad difpofition, or from particular and deliberate 
cc revenge, 

cc To fet fire to any gofs, furze, or fern, in any a80.11.c19* 
4C foreft or chafe, is liable to a penalty of five pounds *■ 3 ' 
" on conviftion before a Juftice on the oath of a fingle 
" Witnefs •, fubjeft, for default of payment, to com- 
€i mitment to the common gaol, for any time not ex- 
fC ceeding three, nor lefs than one Month. 

X x 4 " And 



68o s Of malicious Mifchief—FeUny* clergyable; 

4 ie 5 w. in. « ^ nc ] ^ an ear ii er Statute, with a view to the pre- * 

ct fervation of Game, it is ena&ed, that if any perfon 
c< fhould burn any grig, ling, heath, furze, gofs, or 
<c fern, between Feb. 2, and June 24, on any moun- 
" tains, hills, heaths, moors, forefts, chafes, or other 
" waftes, he is fubjeded to a commitment to the houfe 
" of correction, to be whipt and kept to hard labour 
" for any time not exceeding one month, or lefs than 
" ten days. But the Claufe is worded with remarkable 
f ' negligence, 

37 h. viii, « Burning a Wain or Cartladen with coals, or with 

€€ any goods or merchandize, is fubje&ed to a reftraint 

<c partaking of a civil and criminal nature, treble da- 

" mages to the party, and a fine of ten Pounds to the 

" King. The fame provifion is made againfl: burning 

u any Wood, the property of another, prepared or 

* c to be prepared for making Coals, Billets, or Tal- 

" wood. 

SECTION III. 

Of malicious MiscHtEF, clergyable. 

c< Thofe fpecies of malicious Mifchicf are now to 

" be confidered which the Legiflature has thought it 

c * expedient to place in the Clafs of clergyable Felonies. 

6 0.111,' c. 36, " Wilfully to fpoil or deftroy any Timber, or other 

4 8 - # " (fpecified) Trees, Roots, Shrubs, or Plants, is, for 

13 G.III. c. 43. v r ' _, , .. 

" the two firft Offences, made liable to pecuniary 
" punilhments : but for the third, if in the day time, 
"or even for the firft if in the night time, the Of* 
" fender is pronounced guilty of Felony, and to be 
" tranfported for feven years. 

" Malicioufly to fet on fire any Underwood, Wood, 
" or Coppice, is made a clergyable Felony. 

" Afiauljing perfons in the ftreets, with an intent to 
§"• "tear, cur, deface, fpoil, or burn their cloaths; or 

" aftually fo doing :— this took place after fome dread- 
" ful mifchiefs arifing from the malicious ufe of Aqua 
"forth for this purpofe. 

CHAP- 
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CHAPTER II. 

Of malicious Mischief not clergyable* 

i • 

<c Wc now begin to confider fome fpccics of thofe 
cc offences to the firfl: Commiflion of which Death 
€C is annexed* 

" Cutting down and deftroying Trees planted in an 9 o. 1. c. %%. 
c< Avenue, or growing in a Garden, Orchard, or Plan* 
" fatten, for ornament, fhelter, or profit, is made a 
•* Felony without Clergy. 

c< Dr, Bu r n, in his valuable Work* has obferved *• h *• p- ***> 
€i that the being armed and difguifed in the manner 
" fpecified in the Aft does not Teem to enter into the 
€c Conftitution of the Offence defcribed by the Sta- 
<c tute, as to this and fome other criminal Ads to be 
" enumerated under this head, but to offences pre#e- ' 
€€ dently fpecified by the Aft ; confequently it follows 
" that the Indiftment needs not to aver, nor is any 
€t Evidence required to prove, that the perfons deftroy- 
€4 ing Trees fo circumftanced as defcribed were armed 
*' or difguifed : and fo of other offences to be noticed 
" hereafter. It appears indeed that being in the high 9 g. ii. 

road armed and difguifed, or in a foreft, chafe, park, and Reynolds. 

' Ca. inT. of 

paddock, common, or down, fo armed and difguifed, l<i» Nardwicke, 
1 is made a fubftantive Felony without Clergy by the 
Aft : but not ncceffary to be given in Evidence with 
regard to feveral offences under the Aft which are 
*' independent of it. 

" Another 



«c 



291. 
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69 1 Malicious Mif chief not clergyable. 

f< Another of the offences made capital Felony by 
" this Ad is, unlawfully killing, maiming, or wound- 
• c ing any Cattle. 

R.v.Patj. " The Defendant to an Indiftment for this offence 

" was capitally convifted for malicioufly and felonioufly 
" (hooting and killing one Mare and Colt. In Arrcft 

m. iiG.iji. cc f Judgepent it was moved, that the Mare and 

" Colt (hould have been averred to have been Cattle 
€l within the Statute, if they could be brought within 
iC that defcription duly by Averment. But that, fe- 
Cf condly, they were not neceffarily to be comprized 
€C under that defcription : and they referred to Statutes 
€c on a like fubjeft j where, when the firft had made 
, <c it Felony to deal Sheep or other Cattle, a fecond was 

\\g\IuII\ ¥ " paffed to explain what Cattle were meant. 

"On thefe Objefiions, Blackstone, who tried 
« c the . Prifoner, refpited the Judgement till the next 
" JJJizes : and the Cafe was laid before all the Judges 
" at Serjeants Inn : who were unanimoufly agreed that 
" as a preceding Statute had made the dealing of 
" Horfcs in the Night a Gngle Felony, this was to be 
" confidered as an Extenfion of that Statute : and 
cc lome Precedents were cited of capital Convi&ions, 
" but none of Executions under this branch of the 
<c Statute. 

cf Judgement of Death was accordingly pafled upon 

* 

" him : but he was reprieved for Tranfportation, and 
" afterwards received a free Pardon. 



« 



Setting 



Malicious Mfcbief not clergyalUi 683 

« Setting fire to any barn or outhoufc (where it * G - L c - "• 
« would not come within the offence of Houfeburning 
« hereafter to be explained) or to any hovel, cock,, 
« mow, or ftack of draw, corn, hay, or wood ; 

" Wilfully and malicioufly (hooting at any perfon Ibid - 
«« in any dwelling-houfe, or other place 5 

c « Breaking down the head or mound of any fi(h- ibid* 
" pond, whereby the fi(h (hall be loft or deftroyed 5 

«' Unlawfully and malicioufly cutting any hop- 6 o. it. c 37. 
cc binds growing on poles in any plantation of hops ; 3I ' ' c ' 4 ** 

" Setting fire to any mine, pit, or dclph of coal 

u or cannel coal ; 

"Unlawfully and malicioufly breaking down* or 60.11.c37. 
c « cuttiop down the bank of any river, or any fea 10b.11.c34. 
« bank, whereby any lands (hall be overflowed or 3X ' ' c ' 4 ** 

ct damaged. 

4C To fend any Letter without a Name, or figncd *7 o. 11. e. *$. 

" by a fiftitious Name, threatening to kill any perfon, 

" or to burn their houfes, out-houfes, barn, (locks of 

cc Com or Grain, Hay or Straw, is Felony without 

" Clergy. 

« Upon this Aft a Queftion has arifen, whether a 

cc threatening Advertifement, painted on a board, and 

" fixed up publicly on a Poft, be within the Statute •, 

4C and, if recolledtion err not, it has been determined 

•• that it is not. 

" Deftroying particular Bridges. ; as fpecified by fe- u ^\ 
" veral Afts of Parliament ; or damaging them in ^6. * ' 
•* the manner by thofe A&s particularly expreflcd ; . ? 9 o^Ti! Z '29. 

« 'Turnpikes, deftroying ; or pulling up or levelling |^*. ' 
« the poft, rail, wall, bar, or fence ; " G - IIL c - 3 6 ' 

" Burning wind-mills or water-mills. * g. ii. c 20. 

O q Cr. All. C 29* 

•* Some other inftances might be added ; but we 
" proceed to the confideration of a Crime on which 
V unhappily many points of Evidence have arifeA. 
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$&4 Forgevf may U committed in the Nlime of a Per/on non 

cxiftent. 



CHAPTER III. 

Of Forgery. 

Comro, iv. cc Forgery is the making or altering of tf Writing or 

* i 7 , P . %w €< g iam ^ tending to the prejudice of another fa refpeft of 

"property. 
scu.c 25. €< Anne Lewis was indiilcd upon the Statute, for 
F.cr.L.u6— "fdonioufly uttering and publifhing a certain falfe, 
&, t. A. Lewis. €i forged, and counterfeited Deed, purporting to be a 

44 Power of Attorney from Elizabeth Tingle, admini- 
" ftratrix of her father Richard Tingle, deceafed, late 
C4 a marine belonging to his Majefty's fliip the Hlzftor, to 
<c F. P. impowering the faid F. P. to demand and 
44 receive all prize-money due to her, with intention to 
48 defraud Edmund Ma/on. 

44 The Prifoner was convided ; but a doubt arofe, 

» 

44 on the fuggeftion of Sir M. Wright % whether, as no 

fuch perfon exifted as Elizabeth Tingle, the da ughter 

of Richard Tingle, he dying childlefs and unm arried, 

44 the Prifoner could be lawfully convidted of a i yrgery 

44 within this Statute. 

jinft.c 75« cc The doubt arofe from what is faid by Lord* Chief 

*" l 9 * <c Juftice Coke of this Crime : that it is pn >perly 

44 taken when the Aft is done in the name of a mother 
€t perfon. 

<c From whence it was inferred this being d< me in 
*• the name of no perfon who bad ever exift ed in 
" rerum valuta, was not within the Defcription c >f the 
44 Crime. 

44 It was admitted by the learned Judge, that an 
«• alteration made in a Deed really executed, in order 
« c to give it an operation different from the meaning of 
44 the parties, if done mala fide, and with intent to 
44 defraud, will come within the legal notion of For- 

!' gery, 
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Rcafcrts. €1$ 

u gery, whether it ref pc£t the date, the fum, or the 

cc premifes meant to be fecured, or in any other way is 

fC contrived for working a change in the intefeft 

<c meant to be conveyed : for it then clearly comes 

€€ within the defcription of the offence, and the terms 

" ufed, falfe making* both under the Statute of £//m- s *&'«•«* 

" bttb % and the Statute upon which this Queftion 

cc arifes : but that in thefe Cafes there is a real Deed ' 

cc upon which the Forgery may operate : and that fo 

cc there muft be a real perfon by whom the Deed might 

€C by poffibility have been made. 

" But of eleven Judges prefent «»at Lord Chief »75* 
" Juftice Ryd e r's Chambers, ten were agreed that 
€f the Cafe of the Prifoner was within the Letter and 
" Meaning of the Aft : and in this opinion Chief 
• c Juftice Willes, who was abfent, fignified his con* 
cc currence by a Letter read at that Meeting. 

cc The Reafons on which they founded their opinion 
•* were, that Lord Coke's defcription of the offence 
€€ is apparently too narrow, not comprifing Cafes con- 
« c feffedly within the legal notion of Forgery. 

9 m 

" That the offence defcribed in the Aft, and com- , 
mitted by the Prifoner, is the publifhing, as true* 
a certain falfe, forged, and counterfeit deed, with 
cc an intent to defraud. That the Deed is not left 
Ci falfe, becaufe, on account of the non-cxiftence of 
" the perfon to whom it is imputed, it could not pof- 
" fibly have been true. 

" And Judgement of Death was pronounced ac- 
u cordingly in this and other fimilar Cafes which arofc 
" while this was in fufpence. 

<c Under the Statute againft forging of lndsrfemmts R.r.Herey. 
« c it appeared in Evidence that the Prifoner uttered a Add% cn . s* 

2 " Bill *** % 
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666 Forgery may be committed of a Deed that could not charge 

the Per/on wbofe Property is fuppofed to be conveyed 
by it. 

" Bill of Exchange, indorfed B. Macartey* and faid 
" that his Name was Macarty, and that the Indorfe- 
" ment was his own hand-writing : but it was proved 
" to be the hand-writing of Macartey : it was agreed 
" therefore by the Judges that he muft be acquitted of 
"the Forgery. 

3 inft. 171. " If A. tell B. that a writing is forged, and 2?. 

\ h^h/p! c. " notwithftanding utter it, B. is in danger of the Sta-* 
* 8 *' €< tute : for it is ftrong, though not conclufive Evi«* 

" dence of 2?.'*knowing it to be forged. 

* € It is immaterial whether the inftrument forged 
cc could poflibly by Law take effect according to its 
<c avowed purport, if it is falfely made with an intent 
g< to defraud, 

R.T.japhet <f Thus where Japbet Crooke was indifled on the 

£™?o,\ cc Statute for forging a Leafe and Releafe ; the Indift- 

5 Eli »- c - M- « ment fct forth that A. B. and his Wife were feifed 

cc in fee of certain meffuages, &c. called Jawick, in 
<c the parifh of Clackton, in the county of Effex : and 
" that the Defendant, intending to moled them and 
cc their intereft in the premifes, forged a Leafe and 
" Releafe as from them, whereby they are fuppofed to 
" convey to him, for a valuable confideration, all that 
<c park, called Jawick Park, in the parifh of Clackton 
" in EJfex 9 containing eight miles in circumference, 
fC with all the deer, woods, &c. thereto belonging. 

" It was objected, that thepremifes, thus fuppofed to 
" be conveyed, were fo materially different from thofe 
" really the eftate of A. B. and his wife, that it was im- 
c *poflible the conveyance ever could moleft or difturb 
"them: but the Court (Raymond, Chief J.) were 
■ " at length unanimoufly of opinion to over-rule the 

] " obje&ion : 

j 



Forgery $f an Order for Delivery of Goods; 687 

c< obje&ion : for that it is not neceflary there fhould 
€t be a charge or a poffibility of a charge. 

" The fame appears to be the Cafe with regard to *c.n-e.*$. 

* ^ perp. by 9 G,llt 

cc the Statute upon which Forgeries of Deeds and *. »*. 
" Wills are now generally tried. 

cc And there was #Cafe in 1775 °f * Perfon tried, .b. 1775. 
cc convidted, and executed, for the Forgery of a War- p-44°« c -73*« 
u rant or Order to receive non exijlent Lots of the Eafi 
€€ India Company, which Warrant he had ufed with a 
<c view to receive a Loan of Money ; for, though it 
" could not defraud the Eaft India Company, who had 
"no Lots to which it was applicable, it was t Forgery 
ci with intent to defraud the perfon who might be 
" induced to make a Loan upon it. 4 



€( 



On an Indiftment on the Statute for felonioufly *•▼. Mary 
" uttering and publifhing a certain falfe, forged, and F.a.L'119* 
€C counterfeit Warrant and Order for the Delivery of 
" Goods, purporting to have been figned by one George 
" May, knowing the fame to be falfe, forged, and 
fC counterfeited, with an intent to defraud one William 

** J e ff ere y s °*" ^ e ^ evera l Goods mentioned in the 
cc Order, the Defendant was found guilty : but 
" Mr. Juftice Foster refpited Judgement, upon a 
" doubt whether the Order fct forth in the Indidtment 
" be fuch Warrant or Order as brought the Prifoner's 
" Cafe within the Statute; 

"The Prifoner went as a perfon intitled to paro- 
" chial relief from the parifh of Maidftone to the 
" Ihop of the faid William Jeffereys, who fold Women's 
" apparel : and pretending (he came from the faid 
<c George May, who was thsn Overfeer of the Poor for 
" the faid Parifh, produced an Order fet forth in the 
il Indi&mcnt : 



it 



Mr. 



68 g Quejtion whether within the Statute, or a Fraud not 

felonious. 

c< Mr. Jeffereys, 

Oft. 16, 1753. 

c< / */^r* you to let this Woman have fix yards- of or- 

" dinary fluffs one fair of ftockings, onefhift, one apron, 

one handkerchief, and I will fee it all paid for. Wit- 

nefs my hand, 

v Georg? May. 



cc 
cc 



c< The objcftion was, that fuppofing it genuine, it 
" could have been confidcred in no other light than as 
•* a requeft from May for a delivery of goods on 

credit, and an undertaking, on his pare, to fee 

them paid for. 
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s Ttfy, 1754* " ^ n a conference of the Judges &t the Chambers 

ec of Lord Chief Jufticc Ryder, nine were clearly 
" of opinion that this is not a Warrant or Order for 
the delivery of goods within the meaning of the 
A£k: one doubted, but acquiefced; another dif- 
*' fented : Mr. Baron Legge was abfenc. 

" Thofc that took the Cafe to be out of the Aft 
" argued, that the Words Warrant or Order are ex- 
€< preffive of one and the fame idea 5 and import, that 
• c the perfon giving fuch Warrant or Order hath, or 
<c claimeth to have, an intereft in the money or goods 
cc which arc the fubjeft of that Warrant or Order 5 a 
u difpofing power over them : and that though the 
cc prefent, and many other cafes, may come within the 
cc mifchief meant to be prevented, yet that in the 
<c conftru&ion of Afts fo highly penal, it was necef- 
" fary not to depart from the old rule of adhering 

ct ftri&ly to the Letter. 

"The 
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Averments, what held fufficient on Iniiflment of Forgery. 6S§ 

cc The learned Judge who difiented argued, that 
€C the A& on which the Queftion arifeth was made on 
purpofe to take in cafes not within the former, and 
thereupon ought to have a liberal conitru&ion : 
<l that the word order is every day ufed among tra- 
ders in a yet larger fenfe : that had the Paper been 
genuine, and the goods delivered upon credit, May 
44 would have been liable ; or, had they been delivered 
44 under th$ circumftances of this Cafe, Jeffereys 
44 would have been defrauded : and he concluded, chat 
the prefent Cafe being within the mifchief, and, as 
he apprehended, within the words alfo of the Aft, 
Judgement of Death ought to pafs upon the 
44 Prifoner. 

€( At the next Jjjizes (he was called to the Bar, and 
44 difcharged from the Indi&ment. 



cc 
cc 



4< It hath been faid, a Man may be a Forger of his 
44 own Deed : as if he make a Feoffment of his Lands 
" to A. B. and afterward antedate a Feoffment of the 
44 fame Lands to C. D. It does not appear there has r 
4C been any Decifion on this point fince Forgery has 
4C been indi&able, in the firft inftance* as a Felony : and • 
44 it now ceafes, in almoft any inftance, to be fuable as 
44 a Mifdemeanour : fuch is the Change of our Po- 
44 licy fince the Sta uce * of the Fifth Henry. The •ih.v. cji 
4f Statute of Elizabeth led the way to the Alteration, Anno ,4n ' 
4 < by rendering Forgery of Deeds Felony on the fecond 
44 offence. 8 A Statute § of the late King made this . 3 Inft l69# 
« fpecies of Felony capital without Clergy in the firft &££4/* 
" inftance : and the fame Penalty was foon annexed to 
44 the feveral Forgeries affc&ing commercial Intercft ^ 
" and perfonai property. 

Y y Tit* 



6§». Averments % what held Sufficient on an Jndiffment of 

Forgery. 



Tit li II; 
Averment, what fufficient. 

*.T.p«wd. ** A$ fdkm is a fufficient Averment of the Tenor 

* w - *• *"7* w of a forgcd Rece ipt? 

** It {s fufficient to aver generally an intention to 
" defraud ; which may be proved at the Trial by 
* cc Evidence of the particular Falls. 

„ .. . . u It was contended that Evidence could not be 

R. v. Birch au 

• Bna <C 8* vcn °^ a Fofity under an Indi&ment which 
m.»g.ui# cc charged the Parties with forging a Paper Writings 

" purporting to be the Will of A. B. for that it fiiould 
<c have been, forging the loft Will : but the Court did 
V not allow an obje&ion which in reality contended, 
u that the Indi&ment was bad for charging the Fa& 
t€ truly and properly, inftead of charging it fo as in 
cc ftri&ncfs of exprcffion to amount to an impolfibility. 
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Coinage, and Mttring of falfe Coin. fa\ 

CHAPTER IV. 

« 

Of Coinage, and other Offences relative to the Coin 
not made Treafon by Statute, but capital Felony. 

" It is here only intended to mention fome Points to 
4 * which Evidence may mod probably apply. 

" Perfons uttering or tendering falfe Money, knowing 15c 11. c. *fc 
€€ it to be falfe, are fubjedted, on the third offence* to * 9 * 
4C Felony without Benefit of Clergy. 

And witb regard to the Evidence by which a' Re- 
petition of this Crime is to be proved, it is pro- 
" vided by the fame Statute, that if any perfon, ut- 
Cf tering or tendering any falfe or counterfeit Money 
" as aforefaid, (hall afterward be guilty of the like 
* 4 offence in any other County or City, the Clerk of 
the Aflize, or the Clerk of the Peace for the County 
or City where fuch Convidion was fo had, (hall, at 
the Requeft of the Profe^utor, or any other on his 
Majefty's behalf, certify the fame by a Tranlcript 
" in a few Words, f containing the effect and tenor of 
c * fuch Conviftion ; and fuch Certificate being pro- 
" duccd in Court, (hall be fufficient Proof of iuch 
*• former Conviction. 

" Perfons counterfeiting Copper Money, halfpence or „o.ni.c.4oj 
" farthings, or buying, felling, taking, paying, or • 
" putting oflF fuch Money under the Value which by 
u its Denomination it imports, are made Felons. 

" Consequently on the fecond offence, if the Rc- 
<c cord be given in Evidence, no lay perfon can have 
" the Benefit of Clergy: and one IV. Marfton Roth- Rothweirt 
" wejl was accordingly, on the 12th of September, A d«up.st. 
<c 1783, at the feffion at the Old Bailey, convifted, 
€C and had Judgement of Death : it being proved his 
ct fecond offence. ^ 



cr 
« 

«C 
CC 



122. 



f Rather negligently exprejfid in a capital Gafe> aniThot very con* 
fiftentiy <witb the Word Tfcnor. 
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CHAPTER V. 

Of Larceny. 

Comm. iv, «c Larceny is the Offence of 'taking and carrying away* 

+*} 1 *** ' cf with the Inteni of ft eatings the per final Goods of 

M another. 

" It may either bejimple or compound. 

" Simple Larceny is the taking the Goods of another 
" with a felonious Intent* without Force ; and neither 
u from the Houfe nor Perfon. 



u It may be either Grand or Petit. 

c< Grand* if laid and found by the Verdift to the 

€C Value of above twelve pence * petit, if beneath that 

** Value : though, if the Charge and Finding exceed 

Comm. iv. c< t ' iat ^ um » f tm V^ Larceny yet remains a clergyable 

%%%> 9. «* offence ; except in thofe inftanccs where Statutes 

iC have intervened to the contrary. 

* 

Par. 2. 
Of Taking. 

€C The taking and carrying away is to be confidered as 
" one Aft : of which the carrying away evidences and 
* 4 executes the intent of the taking. 

■*' By the taking is underftood fome Aft of Ufurpa- 

cc tion of Property not grounded on the notion of 

IC legal Right, and not included in the Aft of the 

Foft. 1*3. • 4 Owner : for if othcrwifc, in the one Cafe it is a 

" Trefpafs, in the other a Breach of Truft : but in 
" neither a Felony* unlcfs exprefsly fo made by Sta- 
iC tute. 

w The 
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The party, however, when he excufes the taking 
under a legal Right, mud appear to have afted 
under fuch circumftances, that he did not merely 
" avail himfelf of the Law as a pretence, but had 
" an Idea of a legal Claim : otherwife a taking, under 
<c Procefs of Law, may be given in. Evidence as a fe- 
" lonious taking againft the party thus wilfully abufing* 
<c the Procefs, 



cc 



And thus faith Coke : if a man feeing the horfe 3 ioA. lot. 
<c of B. in his pafture, and having a mind to ileal 
"him, cometh to the- Sheriff, and pretending the 
" horfe to be his, obtaineth the horfe to be delivered 
" unto him by a Replevin : yet this is a felonious tak- 
ing; for the Replevin was obtained in fraudem 

legis. 



cc 
cc 



"And thus where a man, who was an Attorney, asid.254. 

1 1 1 • S r 1 1 ▼ 1 • R. ▼. Farr. 

"had obtained a fraudulent judgement in EjcSmcnt p. 17. Car. u. 
" where he had no Colour of Title, and took goods 
in the Houfe to a confiderable Value ; it appearing 
in Evidence that he fued out the Eje&ment merely 
to get poflcfiion, and convert the Goods, to which 
c< he had no precence of Claim, to his own Ufe, he 
4C had Judgement of Felony: and (having once had 
•« the benefit of Clergy allowed him for Forgery) he 
f< was executed. 
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" It feems clear that a Man may commit a Felonv 

» 7 r - Or, L. iaj. 

<€ of his own Goods by reafon of the fpecial tempo- h -«-p« c * 
<c rary property of fuch Goods vefted by himfelf in an- 
€C other, and the felonious intent. As if A. deliver Goods 
c< to 2?. to keep, and (leal them, with intent to charge 

Y y 3 C€ B. with 



6g4 Simple Larctny. 

t€ B* with the Value : or if A. having delivered 
•« Money to his fervant to carry to fame diftant Place, 
* % difguife himfelf and rob the fervant with intent to 

" charge the hundred ; or take tbern fecretly from 

» 

M the fervant with int$nt to make the fervant anfwer- 

M able for the Lofs. And agreeably to this Doftrine 

7 h. vi. 43 a. " the Law feems to have been underftood above three 

<4 Centuries paft. 

o.a. Dec " On an Indictment for dealing ten Guineas, the 

No 7 . {%, €i property of Jtfepb Wo*d 7 the Evidence was the 

ki'nfon. * B u Wrfe of Jofepb IVooi^ and the account (he gave 

" 37 # «* was this : that being in want of change, to pay 

" feme workmen, the Prifoner told her (he knew a 

*' perfon who could give her ten guineas worth of 

" half guineas : that (he put down the Guineas on the 

iC Table, which the faid Prifoner took up, and under 

* c pretence of going for change, went our, and never 

41 returned : o» fearching for her Cloaths, it was found 

44 they were gone. On this Evidence (he was found 

V guilty. 

„ u On an Indiftment for ftealing a filver Watch, the 

R. v, W. Van- ° * 

*?*:?',?' I 779 I <f Evidence was, that the Prifoner had been a vear and 

Add* "* S» uc / 

fupra, cc a half Journeyman to the Profecutor, who had en- 

Cfc trufted him with a filver Watch to clean : the Pri- 
soner had brought the Watch back j but it not 
" being perfeft, the Profecutor had fent, it to him 
*' again. The Owner wanting it, the Profecutor fent 
«* for it to the Prifoner, and received for Anfwer that 
44 it was not done; and on a fecond meffage, that it 
44 was lent out by the Prifoner, which was found to 
«* be a wifehood. In reality, it had been pawned by 

"the 



Simple Larceny. tg$ 

u the Wife of the Prifoncr. He was found guilty. 
" The Reader will fee that the pawning by the Wife 
" muft be undcrftood to have been proved to be by 
" the direction of the Hufband. 

" On an Indi&ment for dealing a Note, the JBtrf- *• ▼• J- ■ H - 

& ^ Aikley. O. B. 

w dence was, that it was delivered to .the Prifoner to x 7«3 «d 17** 

p. 194. 

<c difcount : and it appearing that the Owner never 
<c meant to part with the Note till the money was 
" a&ually paid for it, and that the Prifoner got it into 

his poflcfllon with an original defign of dealing it, 

this was adjudged Felony. 



cc 



" A Man went to a Goldfmith f s, and ordered a R.t. Static*. 

O r B 1783*014 

c< quantity of Goods to be fent home : the Goldfmith «4 ; p- *9* 
c **dire£ted his fervant not to leave the Goods without Add. r, St. 
" the Money ; but on fome pretence the pretended 
c< Purchafer , fent back the fervant, and kept the 
c< Goods. The Judges held thefe circumftances to be 
" Evidence ot a felonious taking : as in the Cafe of a 
" Ring-dropper, where a man drops a ring or purfe, 
€i and, on pretence of dividing hs produce, takes a 
w cloak or fome other thing as a pledge for his propor- 
" tion, and converts it to his own Ufe, which has been 
repeatedly adjudged Felony. 



44 



c< If a Carrier, after he hath brought the Goods to Add. p. s. 15* 
<c the place appointed, take them away privately, it is 
<c Felony 5 ami fo if he carry them to fome other 
place than the place agreed ; or if he open a fack 
or bag, and privily take out part of the Contents. 

» 

" If a Gueft at a Tavern take Plate fet before 3 in*. io«, 9. 
" him, this is Feloay, for there is only a fpecial Ufe. ' 3 * ' 9 ' 

Y y 4 " And 
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696 Afportaiion —Horfc-flealing. 

% Hawk. 90. « And if a Miller > who hath for* delivered to him 

V to grind, fteal part, this is Felony. 

" If a tradefman deliver goods to workmen to work 
" in his houfe, and they (leal away part of them, 
" this is Felony, notwithftanding the delivery to the 

*•* " party ; by reafon the property is not altered by the 

•• delivery. 

Par. 3. 

Of Horfe-ftealing. 
37 h. viii. " There is a Cafe of Larceny made capital Felony 

a«L 1545. " b y Statute, which is Horfe-ftealing : the theft here 

may frequently take place in confequence of a de- 
livery from the Owner ; yet Evidence of fuch de* 
livery for a fpecial purpofe does not clear the Felony. 
v. o. b. 17S3 - <s Thus a man takes an horfe under pretence of 
^zn? €€ ta king a journey into Effex : this journey he never 

" takes, but fells the horfe : by all the Judges it has 
<c been determined Felony. 
r. t. Mackcn- " Mackenzie went to Spencer : and after looking at 
Add.p.s.*3i,». " a horfe, defircd to know whether he would go quietly 

p. 3 B 6|. I779# " w,th thc faddle oa - Spencer delivered the horfe for 

the purpofe of trying him; Mackenzie rode away 
with him : this was adjudged Horfe-fl eating. 
iE.vi. c.i*« " It was a doubt whether the general Terms of a 
* ** c< fubfequent Statute had not reftored Clergy to the 

<c ftealers of a fingle Horfe : to obviate which it was 
" declared and enafled that dealing of a Jingle Horfe, 
3&3*.vi. cc Gelding, or Mare, is deprived of Clergy. 

Par. 4. 
Of carrying away. 

u What (hall be Evidence of carrying away in fup- 

port of an Indidlment of Larceny may be collected 

from the fubjoined inftances, and will yet more 

vj*/r*, 703,4. " appear in treating of Larceny from the perfon. 

3 inft. *o8. " A Gueft took the Coverlet or Sheets off his bed, 

»Aff.pi.39» '« and rifmg before day, removed them out of the 

" chamber where he flcpt, into the hall, and went into 

"the 
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Who fhall be faid to have the Property in certain Cafes— 697 

Things that appertain to the Realty not lore in able. 

* c the liable to fetch the horfe, and the oftler appre- 
* c hended him: thefe feveral Afts were judged Evi- 
<c dence of a felonious intent : and that there was a 
• c carrying away by removing the coveilet from the 
cc chamber into the hall, although it (till were in the 

<c houfe of the owner. 

Par. c. 

Who fhall be f aid to have the Property in certain Cafes. 

€€ He who fteals goods belonging to a Parifh Church 1 Hawk. 94. 
€c may be indi&ed for dealing the Goods of the Pa* 
* c rifhioners. 

And of thofe who violate the decent Refpcft due 

to the remains of Mortality, there is the following 
•* Cafe relative to the legal confideration of their 
€t offence. 

" At the Aflizes at Leicefter % the Defendant, who « „ . 

R. ▼. Haines* 

" had digged in the night into the graves of feveral ioj*i. 

" men and one woman, and taken away the winding 

€C fheets from the bodies, was indi&ed of Felony : the 

" Judges, who had been previoufly confulted, as was 

" the fa (h ion in thofe days, holding that there was a 

<c property in the fheets, in the Executor, Adminiftra- 

<c tor, or other Owner, fufifcient.to maintain the In- 

<c di&ment. The Jury found him guilty of petit 

•* Larceny only. 

Par. 5. 

Things appertaining to the Realty not lor ein able. 

" The Things taken away mud be perfonal Goods: and ivcomm. « 3 s. 
cc therefore, where Statutes have not interpofed, things Jh^h/pJc. 
c% adhering to the freehold, and removed in the inftant s°9» «* 
c< of their feverance from it, are not the fubjeft of 
€t Larceny. But if previoufly fevered by the owner, 
cc they are : and fo if the Evidence eftablifh their 
* being fevered at one time by the Thief, and taken, 
" after an interval of remaining fevered, at another. 

"On 
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698 Cafe. 

iv. coam. " On the fame Principle the ftealing of Writings, 

* 34 * " containing the Title of an Eftate, has been held 

no Felony, but a Trefpafs: becauie they are not per- 

u fonal Goods of intrinfic Value, their worth being 

u merely as they refpedt the realty. 
r. ▼. Weftbeer. " And agreeably to this Rule was the Cafe where 
Tr. r l*Q?u, il one was indi&ed of Larceny \n ftealing a Commiffion to 

B* R 

"y*///* Boundaries, and the Return thereupon : which 
Commiffion and Return were refpedtively laid to be 
of the Value of two Shillings, of the Goods and 
'< Chattels of the King. The Defendant pleaded, Not 
Cl guilty : the Jury found two parchment writings an- 
" fwering the defcription in the Indidment ; and that 
<c the Prifoner privately carried them from the Six Clerks 
<c Office in Middlefex % belonging to the Court of Chan- 
" eery, where they were; kept as Records of that Courr, 
with an intent to fteal them : that they were the 
King's Goods, and each of the Value of one penny. 
" And upon the whole Matter, whether the faid taking 
u were felonious^ they fubmit to the Judgement of 
" the Court. 
• sir Dudky tc It was contended by Mr. Attorney General * and 

« M r% Barnardifton^ that this was petit Larceny \ both 
" on the general Idea of the Offence and the particular 
* nature and circumftances of thefe parchments as 
applied to that Idea. 
That it was a fraudulent taking without confent 
• c of the Owner ; * the private taking and the property 
" in the King being afcertained by the Indiflment, 
"and a Value found which reduced it to petit Larceny* 
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* Latrociuium eft fraudulent* cvntre^atio rei alii** invito Domino. 

* " That 
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Cafe continued. 699 

* That the Crown, in behalf of the Community, is 
€C recognized by Law as having a valuable property 
* c< in thefc inftruments : and that the place where they 
** are depofited has the appellation** of the Treafury f zw^hm^i 
€ * for that reafon. p * 8# 

ct That whatever might be faid of Deeds between 4 j nft# 
cc party and party, z&fa vouring of the Realty, and how- 6 l s ' ! i ' P,c# 
" ever neceffary it might be to allow, oaa fubjea of * H ' VI# c# ** 
this nature, a Do&rine once fettled by Precedent 
though originating in a Refinement of which it 
" might be difficult to give a fatisfa&ory Reafon,^«£- 

€C lie Inftruments were not included within the Principle 
«* of that Rule. 

" That the Statute concerning the ftealing ofRecerds, 
« c whereby any Judgement Jbould be rever/ed, rather in- 
€C dicated than excluded the Idea that the ftealing of 
c< Records was a Felony at Common Law : for that 
** the Statute was neceffary, if Clerks, being intrujled 
c< with the pojfeffton* were to be on an equal footing of 
" PuniQiment with other perfons, fuppofing this to be 
• c Felony before by Common Law in a Stranger. 

€€ On the contrary, it was argued, that the Stature 
" was to be confidered as introducing a new Law, in 
" particular f circumftances, on a fubjed for which the 
cc Common Law had made no general Provifion. That 
** this clearly was not within the Ad : and that evidently 



f Lord Cork, in the P of age more precious and excellent, and 

to which the Margin above re- thofe be the /acred Judgements % 

fers, has theft exprejjions : Records, and other judicial pro- 

ceedings under the Jafe Cuftody of 

The King's Treafury — this theTreafurer and Chamberlain? of 

Treafure is twofold: his Money the Exchequer. 
$r Coin ; and another that is far , 
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700 \ tfbings not larcinable. 

" tc was to be governed by the Principle of Deeds 
" favouring of the Realty. 

" The Court declined entering on the Queflion, 
u whether thcfe Writings were faid properly to be 
" Goods of the King, or on the general Queftiori upon 
" the Statute, or of the extent and nature of the Crime 
of dealing^ Records at Common Law. But that 
the point o£ thefe writings concerning the realty was 
fufficient to ground their Judgement : and they all 
declared their opinion that the Prifoner Was not 
" guilty of Felony as.charged in this Indi&ment. 

M Neither did they think it legally juftifiablc to con- 

" vift him, upon this finding of the Jury, of a Tref- 

" pafs, the Indidfcment being for a Felony. 

3 inft. X09. <c And where Felony cannot be committed of 

wody's ca. ti Charters, it has been held that it qannot be com* 

cor. omn, Juft. 

in cam. fcac. «« mitted of a Box containing them : for that it is but 

u an Accejfaty to the Principal, and therefore taken to 
" be of the fam6 nature as the Charters themfelves. 
** Littleton argued that it was Felony : but he feems 
" at length to have acquiefced in the opinion of the 
c< other Judges. 

4G.11. c.11. " * n c ^ e ^ acne Predicament? formerly was Lead off 
*s G - ll « c * »«• u the Roofs of Houfes, &c. and out of Lead Mines. 

Par. 6. 

What Jf jail be faid to be Property. 

" In order to be liable to the Punifhment of Lar* 
€ * ceny, the property muft be fuch to which the Law 
1 « annexes value. Therefore the dealing of monkies, 
" bears, foxes, or Dogs, is not Felony : though the 
" dealing of Dogs is by a late Alt punifhable, for the 
" firft offence, by a Penalty not exceeding thirty, nor 
lefs than twenty Pounds* with the Charges 1 and on 
non-payment to be committed to the common gaol, 
<c or houfe of correflion, for any time not exceeding 
" twelve, nor lefs thznjix months* or until the penalty 

" and 
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Wild Animals— Trtafure trove. foi 
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and charges (hall be paid : for the fecond offence, the 

penalty not exceeding fifty* nor icfs than thirty 
" Pounds, with the charges ♦, and on non-payment, to 
" be committed, not exceeding eighteen, or lefs than 

twelve months, or till paid ; and to be publicly 

whipt within three days after fuch commitment. 

" But there are Animals wild by Nacurc, which, for 
" the amufement and ftate of - Princes and great Men, 
cc have, by our ancient Laws, while the Rigour of the 

feudal fyftem was in its ftrength, been confidered as 

property which might be felonioufly taken, as Deer in 37B.1n.c19. 
«* a Park, reclaimed. or confined, Hawks, Swans. It does omm ' 1 ** 3 * 
4C not appear, that nobleft of Birds, the Peacock, • 
" (lands under this denomination in our Books; though 
" the Crefi was ufed in the old times for the ornament 
" of our Kings ; more fuitable perhaps to adorn a beau- 9 o. i. c »* 
cc tiful Queen, fuch as Mary of Scotland, being at 
" once elegant and fplendid in a peculiar degree. 

<c Of Animals.ferving for Food, though not tame, 3 i n <h ,09, 
u Larceny may be committed by dealing their FUJb 1,Q * 
" when dead ; and fo of the eggs of tame Birds, Pea- Jtciu.c^t 
«< bens, Turkies, &c. *«;£°- m - 

" Killing Steep, Lamb, Bull, Cow, Calf, Ox, Steer, 
" or Heifer, with an intent to Ileal, is a Felony without 
" Benefit of Clergy. 

c< And it hath been held that Larceny may be com- « « n 

* rl» * • v*. 94' 

cc mitted by ftealing of Fijb in a Trunk or Pond : H - H - p - c - 
" they being then not at their natural Liberty ; but as 1v.comm.s35. 
€€ it were impounded. 

" Larceny, it is faid, could not at Common Law be 
€C committed of Treafure trove till feized by the King, 
" or him who hath the Franchife : and by Treafure 
c< trove the Law underftandeth Gold, Silver, Plate, or 
" Bullion, if found hidden in the Earth or other pri- * omm# *• ***• 

• Iwvidum bunc Alitem et a veritate alienum. <$uin etfto/i- h. N. x. c. to. 

malt<volum quibufiam diet pla- dum ; qua <vix alia ft u/t tor txcogi- 

curt; Plinio qui Jem merit o re- tan poterat fententia. Miremur 

fragante ; et eft id fane Ungiffimk ft eundem et deformem dicerent ? 

" vatc 
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Wreck. 



Carta, H. II. 

a6May, 1x74. 



* vate Place, the Owner being unknown ; and in this 
cc refpeft the Law does not feern to be altered : and of 
"Wreck it was holden in like manner that Larceny 
•* could not be committed ; for which Reafon the 
€t LegiQature interpofed for the reftraint of this cruel 
€C violation of fecial Duty ; this unnatural Defertion 
<c of the Principles and Sentiments of Humanity : 
f< and it alfo punifhes as Felony, without Benefit of 
" Clergy, plundering or dealing from any fhip in 
€€ diftrefs, though not a wreck. 

" And it was neceffary to apply the Remedy in this 
cc Extent, as otherwife the Provifion would Jiave been 
f< very inadequate to the Mifchief : for a ihip is not 
" faid to be a wreck, nor do the goods which were on 
« c board fall under that defcription but where the (hip 
" is loft, and the goods thrown upon Land i and 
€t then if any Animal efcapc alive, the property was 
ci not held to veft in the Crown till after three Months 
«• non-claim. And afterwards it was underftood by 
c< our Juriftsy that if any certain mark were fet on the 
*• goods by which the Owner might be known, it is no 
" wreck : and the Claim progreffively becoming yet 
« more unfavourable, the Statute of Weftminjler firft 
cc extended the limitation to a year and a day •, and a^ 

Hamilton and . , 

Smyth ▼.Davis, "length it was determined, agreeably, as it appears, 

" to the lenfe of Brafton, that by whatever figns 
" Property could be proved the Owner was intitled. 

<c The Statute lately mentioned provides that when 
* c goods of fmall value lhall be ftranded, loft, or caft 
*• on (hore, and (hall be ftolen without circumftances 
• c of Cruelty, Outrage, or Violence, that it (hall be 
44 lawful to profecute for fuch Offence by way of In- 
<c didment for petit larceny : fo that if there be Evi- 
" dence of Violence, Cruelty, or Outrage, goods thus 
u taken leave the taker fubjedk to the puni(hment of 

«* capital Felony. 

" Bonds, 



Brad. L. HI* 
c. 3. 



3 £. I. c. 4. 



5 Burr. Majifcf* 
Tr. 11 G.1X1. 
B. R. 2732. 
Anno 1771. 

26 G.ll.c. 19. 
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Larceny/top the Person* 703 

"Bonds, Bills ? and Notts % were formerly not larci- ao.u. c.a s . 
nable : but they are placed, in this refpeft, by Sta- 
tute, on the footing of the Money they purport to 
reprefent. This marks the commercial Temper : 
as we have feen that by the fame Statute Notes ac- 
quired the legidative recognition of an importance 
«* equal to Deeds in Cafe of Forgery. 

cc But though it is neceffary there ftiould be a deter- > H - p « £• 51*; 

r l • Jn Comm.IV. 

cc minate property iome where, an indictment is main* 236. 
44 tainable for ftealing the goods of a perfon unknown : 
t€ for it is the public injury, not the individual lofs, 
c< which is the ground of the criminal Profecution. 

*• The Wife cannot be guilty of Larceny from the *i h. vi. 
"Hufband, nor the Hufband from the Wife: on ac- ° r ' 5 * 
" count of their Unity of Intereft. 

c * A Wife cannot be convifted of Larceny committed 3 in<*. io*. 
« by her and her Hufband : for fhe is prefumed in Law Ktor\ c $: 
<c to have a£ted under coercion from him. 

Tun n, 

Of compound Larceny. 

€< We are now to fpealc of the Evidence proving the 
*' Crime of compound or mixed Larceny. 

"And, fir ft, qf Larceny from the perfon. 

<c Privately ftealing from the perfon above the Value s eiu. c . 4. 
« of twelve pence is a Felony without Benefit of xv - c . omm - % **' 

Clergy. 

On anlndi&ment for aflaulting Albina* the Wife R#T- u Jer# 
€C of George Hobart* Efq. and felonioujly taking from £• *; , 
cc her perfon againft her Will an ear-ring fet with *•*• $«• P . 375. 
€€ diamonds, 

" The Evidence was, that as Mrs. Hobart was getting 
" into her coach from the Opera Houfe, fhe felt a 
" perfon take hold of her ear, and pull her ear- ring, 
*' which was thereby feparated from her ear^ the pri- 
" foner was feen by two WitnefTes with his hand to 

"Mil. 



ft 



704 Larcehy from Houses. 

<c Mrs. Hobarfs ear. The car-ring was found after- 
• € wards in her hair. 

€( The Judge before whom the offence was* tried 
" refpited Judgement on a doubt, whether here was 
i€ a carrying away : the opinion of the Judges was 

" taken ; which was, that the Evidence maintained the 
w Indi&ment. 

" What (hall be faid to be taking from the perfm is 
" to be farther feen in treating of Robbery. 

Par. 2. 

Of Larceny from Houses. 

23 h. viii. " This offence may be committed fo as to incur 

i'eVvi. cix. " a capital Felony, by dealing above the Value of 

" twelve pence from a Church or Chapel, with or with- 

" out violence. 

6E vi cc B y ftealin g in a Soo *b or *'**' xn a mar * et or fair 3 

c. 9. «• by day or by night, by violence or breaking the 

5*0, 5*2. # «< fame, the Owner or fome of his family being therein. 

" Not only a Healing, but breaking muft be 

" proved : and the Evidence that a fir anger was in the 

" booth or tent is not fufficient to fupport the Indidk- 

" ment. 

" Stealing to the Value of five Jbillings 9 by breaking 
" any dwelling-houfe, or any out-houfe, fhop, or 
€i warehoufe thereunto belonging, in the day-time, and 
c< although no perfon be therein. 

" On this Statute there muft be fome Evidence of 

c< Force. 

" A man came into a dwelling-houfe, none being 

wm^t'e.": " within, and the doors being open, and broke up a 

ci cheft, took out Goods to the Value of five Jhillings % 
" laid them on the floor, and, before he could carry 
4C them out of the chamber, he was apprehended : 
" and upon a fpecial finding, he was held by the Sta- 
•« tute to be oufted of his Clergy, by the opinion of all 
V the Judges. 



H. H. P. C, 

5*7- 






What are conjlrued Warehoufes with refpeS to Larceny. 705 

"Privately to Ileal Goods, Wares* or Merchandize % lo&uw.iii. 

" in any (hop, warehoufe, coach-houfe, or (table, by 
day or by night, and whether any perfon lie therein 
or not, is Felony without Clergy. The Acceffaries 

" before the Fad are within both this and the Statute L*. 4W '* M ' 

" of Elizabeth. 

" If force be in Evidence by breaking open, it feems f°& 79- 
* c this will take the Crime out of the Statute concern- 
4C ing Shops, Warehoufes, &c. from whence Goods 
€t are privately taken. 



cc 
cc 



cc 
cc 



Where the Prifoner was indi&ed for privately R. v. Howard, 
ftealing Goods, the property of Meffrs. Fludyer and 1751* 3 y> 
€€ Co. in the Warehoufe of John Day ; the Cafe ap- c^ b.*}.^ 
u peared upon Evidence that John Day kept a common ££," * ? irch * 
" Warehoufe by the waterfide, where Merchants did 
<c ufually lodge Goods intended for Exportation^ until 
they (hould have an opportunity of putting them 
on board. The Goods were fent by Fludyer and 
<€ Co. to this Warehoufe, in order to be put on board 
<c a Veflel 5 and in the Warehoufe were ftolen by the 
< 4 Prifoner. 



" The Court was of opinion, that this is not a Cafe 
** within the Statute ; for that by the Word Ware- 
" houfes in the Statute is meant not mere repofitarics 
iC for Goods, but fuch places where merchants and 
cc other traders keep their Goods for fale y in the Na- 
C4 ture of Shops, and whither Cuftomers go to View 
them : and though the Goods might with' propriety 
fufficient be laid to be the Goods of' John Day, 
** he having the charge and pofleffion of them, yet ftill 
** his Warehoufe was a place merely of fafe Cufiody. 

Z z "Accord- 



cc 

CC 



yo6 Money is not Goods, Wares* or Merchandize within the 

Aft. 

<c Accordingly the .Prifoner was found guilty of 
"Larceny to the Value laid in the Indi&ment ; but 
acquitted of dealing privately from the Warehouje. 



(C 



o. A. s. 487. " The learned Author of the Cbfervations on ancient 

" Statutes appears not to acquiefce in this Diftin&ion. 

Foft. 79, " Money appears not to be within this Statute. 

iz a. c 7. cc Stealing to the Value of forty (hillings from any 

€€ dwelling- houfe or outhoufe, whether any perfon be 

" in the faid houfe or outhoufe, or not, and although 

" fuch houfe or outhoufe be not ad: u ally broken is 
V Felony without Clergy, 

- ^ " Apprentices under the Age of fifteen are not 

u within this ftatute. 



\ 
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Robbery. 707 



C H A P T E R VI. 

Of Robbery. 

" The next fpecies of offences, of which it is ne- 
€C ceflary to difcriminate the Evidence is Robbery : 
" which is the felonious and forcible taking of Goods from 
•• tie perfon of another 5 or, tie taking of tie property ^ omm# m 
u of another, in his prefence, by violence or threats, with* 
" out tie notion of legal Claim. 

"There muft be a* taking: for the Aflault with 7 o -n . cat. 
c< intent to rob is now a tranfportable Felony by 
«' Statute. 

" It is of property, indefinitely : for the Value , Hiwk. p. c< 
€i makes no difference in the legal Constitution of this 97 ' 
iC Crime. 






The abfolute or qualified owner of the Goods 
muff: be prefent : for it is the danger or apprehenfion 
" to which this Attack renders him liable, which cha- 
" ra&erizes this offence : and where his prefence is 
" fuch as to come within this confideration, the taking 
" is in Law a felonious taking from the perfon : 
" though the Goods may not actually be carried 
" about him : as where one drives away the Sheep or 
" other Cattle of another before his face. 

" It muft be by violence or threats : and the natural 
*' concomitant of thefe being prefumably fome degree 
" of fear in the party thus affaulted, putting in fear 

Z 2 2 " is 






7°* Force and Threats, what is fufficient to prove. 

<c is a circumftance that enters into the legal De/cription 
cc of the Crime : for it is not an effential, fo as to 
<c form part of the rigorous definition of it. 

Foft.'^ 9. " ^ nc * accor dingty lt w*s refolved by all the Judges, 

o.' b. *&. " l ^ at a I th °ugh ufual, it was not necefiary to lay this 
Add, p. s. 316. ttr c i rcum ft ancef f putting the party in fear, in the 

" Indidtment : for that it is fufficient if the Goods 
cc were taken by violence. And once fo taken, the 
offence is complete : therefore where the Highway- 
man flopped the Profecutor, and demanded his 
Money, who accordingly gave his purfe* but the 
« c Highwayman, on receiving it, faid, if you value 
« c your purfe, take ir, and give mc the money * and 
♦« accordingly the Profecutor took it back: yet the 
«« poffeffion of the money being once changed from 
€< the owner to the highwayman, if but for an inftant, 
" it was held, in point of Law, to amount to a Rob- 
" bery ; yet perhaps few would have been difpofed to 
,« bring that point of Law to a Trial in a Cafe fo 
M circumftanccd. 

4f There is one Cafe indeed where the force appears 
Ci fo flight, and the threat none, that if no circumftance 
«• has been omitted, one might rather be at a lofs for 
«• the ground of the Judgement: the Cafe was this: 
" the Prifoner was indi&ed for aflaulting on the high- 
«« way, and taking from Mary Roberts, againft her 
« will, four linen fhirts, value about nine Ihillings. 
u Mary Roberts proved, that as (he was carrying a 
" ba(ket with linen, a young man came by and 
*' fnatched the linen off her bafket, and ran away 

" with 



^Evidence of Robbery in Cafes particularly tircum- 709 

ftanced. 

c< with it* And it is faid, that on this Evidence the t*-*-SmSthii. 



«« 



Prifoner was found guilty of Robbery. + oTS^s* 

Add.P.St.316, 



4< With regard to threats, it is not neceffary thefc 
* c (hould import Lofs of Life or diredt corporal In- 
jury from the immediate Aft of the threatencr: 
" it amounts to the Crime of Robbery, if there be 

threats of bringing a perfon into danger ufed to 

extort from him his property* 






€€ Thus a threat to accufe a perfon of a capital R-T T 0neg> A 
•• Felony, and thereby obtaining money from him, is f^s^^Jj. 
cc an a&ual Robbery. 



,c But a Robbery cannot be by Concert and Collu- 
€€ fion between the fuppofed Robber and the party 
" from whom the Goods are taken. 



Fofy 113. 



cc Thus where the Cafe was, which tnuft be here* R#v#Macda . 
<c after noticed for a yet more important reafon, that £« * 7 5 ' 5 ?" B- 
c< Macdaniel, Salmon, and others, procured Peter ^s'utV. 4 i 7 . 
€C Kelly and John Ellis to commit a robbery on the 
cc perfon of the faid Salmon > it was refolved, that in 
<c the Judgement of Law, no Robbery was or could 
" be committed on Salmon under fuch procurement. 

cc But a man, with a defign of apprehending a 
" Robber, who has infefted the Road, may volun- 
" tarily expofe himfclf to the hazard of being robbed : 
" and his teftimony (hall be good to convift fuch 
*' perfon aflaulting and taking from him his property. 

Z z 3 «• Thus 



1 



7io Evidence of Robbery in Cafes particularly circum* 

Jlanccd. 

NorieirtCafc. " Thus one Nor den, having been informed that one 
st. TrTx. " of the early ftage coaches had been frequently 
k. v. Beichier. cc robbed near the town by a fingle highwayman, re- 

O. B. Jume, 

i75*» " folved to endeavour to apprehend the robber. For 

" this purpofe he put a little Money and a Piftol into 
4< his pocket, and attended the coach in a poft-chaife, 
" till the highwayman came up to the company, and to 

3t.Tr. x.438. " bim> and prefenting a weapon, which was a tinder- 

ci fox, demanded their Money : Nor den gave him 
" the little Money he had about him > and then 
^"jumped out of the chaife with his Piftol in his hand, 
" and, with the affiftance of fome others, took the 
" highwayman j who was indi&ed and convi&ed. 

Vi. a. y. Tap- <c I fl J he time of the deftrudlivc and ignominious 

lin 

r.'v. Banton. " Riots, a man was indi£led for going about with a 
^ junc, 7 . <c ^^ or bludgeon, and extorting money, under 

€c terror of the armed mob, in the name of Charity to 
c< the poor Proteftants. It was left to the Jury, that if 
€ * they believed he had made ufe of thefc circumftances 
cc of intimidation to take away the property of an- 
v. etiam a»k. " other by pretence of charity, it* amounted in clear 

c< Law to a Robbery : and of this he was accordingly 
ct convi&ed. 



Rio. 



Comm. IV. 
243 



1 h. h. p. c. " But ^ worc * s °^ m £ n{ *ces, or other afts of vio- 
Au 4 d. F.st.500. " lence » k not ufcd tiJ1 a ^ tcr a clandeftine taking, this 

" is only Larceny : as where Halfpenny, going up a 
" bank to open a gap, Harman flipt his hand into his 
<c pocket and took his purfe ; and upon Halfpenny'* 
" feting it in Harman's hand, and demanding it again, 

<c Harman 






Evidence of Robbery in Cafes particularly circum- 711 

ftanced. 

€s Harman threatened him if he fpoke of it •, and went 
€t off with the purfe : this was ruled only Health : 
c< and he had his Clergy. 

cc We have feen that of any property which a Man 
" has, either abfolute or as bailee, Larceny, or RoSiery 
confequently, may be committed by taking it from 
the perfon who is in poflcflion. And even a Rob- 
bery may be committed by taking, with an intent 
cc of dealing, Goods from a Robber : and perhaps 
€C it might be even laid in the Indidment as for felo- 
" cc nioufly taking the Goods of the faid Robber, for he 
« has property in them againft all but the Owner or 
<c the Crown \ though if the true Owner can be known, 
/ c the right laying of them would be as bis property j 
" for it is not changed by the Aft of Robbery. 

iC Formerly, under the Statute, it was held necef- *% h. viii. 

<c fary that the Robbery be committed in or near the i'h.h p.c. 96. 

. 1v.comm.244. 

€t Highway ; otherwife it was not oufted of Clergy : 

"and during that Period the River Thames was 

" conftrued to be an Highway ; nor perhaps can the 

iC legal propriety of the Conftruftion be juftly im- 

" peached ; but by a fubfequent Statute this is ren- 3W.&M. 

" dered immaterial. 



Z z 4 CHAP- 
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Burglary. 



Comra. IV« 

223---S. 

3lnft. 63. 



CHAPTER III. 
Of Burglary. 

<c The next offence we have to confider is Bur- 
" olary : this is, breaking into an inhabited Place by 
11 Night, with intent to commit a Felony. 



cc This is an aggravation of the breach of focial 
<c Duty inftanced in the preceding Crime : fincc, toge- 
ct ther with the perfonal Attack, it is an invafion of 
" domeftic fecurity, and a violation of the hour of 

Bcu.xxn. 2. " re ^ an( * P eace - The Mofaic Law therefore allowed a 

noSturnal Houfe-breaker to be put to death by the 
? party whom he attacked. 



cc 



V.- infra fub 

p'cx. fag. 



Ed. Aid. 2. 
i». ii'ij 6, ct 



" And the Athenian Law made a like diftin&ion 

■ 

c< concerning noflurnal Thieves and Houfebreakers. 

" The Law of the Twelve Tables, appears to have 
<c been to the ft me effect. 

cc Let us now in Order examine the fcveral confti- 
" tuent parts of this offence. 



*E» \lJu T»$ firiO* «j/4t£<»)> VTTif iffivln- 

«bt^o? r»i 'ENAEKA mat. *E^$ n$ 
NTKTfiP ll>u> x\sv\<»> r&ov c&Frat 
xa) 'AriOKTEINAl xa» r^u<ren 
huttcfixt xcu ' enratyecyi7v tok Xihxai 
It ffutoHo : rufo ahl?n aval AIlA- 
TC2T Al tir»r, *ovx ifyviflds **7a- 
rr.vctfu i*W** iTvat rut x?^fA,^.oTtu> 
\7*m e ANATON lit ZHMIAN. 



Fifty Drachma's were worth 
about two Pounds two Shillings of 
our Money : and a f eating beyond 
tkis in the Day- time, or to any 
amount in the Night, appears to 
lave been a capital Felony by the 
Laws of Athene. Houfebreakers 
appear to have been confideredin 
the fame light of capital offence, as 
by the Jewifli Law* 

"it 



Whatjhall be Evidence of a breaking fo as to tome within *j I $ 

the Charge of Burglary. 

Ci It muft be a breaking fo as to enter, or a breaking comm. iv. 
cc after the entering. But this breaking and entry is » A.c.7. 
44 in Law complete, if the party unlock a Door, take 
44 the Glafs out of a Window^ lift the latch of a door, 
€C and then fet his foot on the threlhold; put his arm 
4C or an inftrument through the opening thus effected 
4C in the Window, to draw out Goods, or a Pifiol to 
cc demand Money. 

<c And thus with regard to the breaking and entry > *• J # ? fcbantf 
cc which is in Law burglarious : where it appeared that ^ 2, IO # 
♦ c the Prifoner, in the night, cut a hole in the window * H# p v ?* 

^ 55 x > 555* 

" (hutters of the Profecutor's (hop, which was part of his 

c< dwelling-houfe, and putting his hand through the 

44 hole, took out Watches and other things which hung » Hawk. P. c. 

103. 

- " in the (hop within his reach: this was holden to be 
41 Burglary 5 and the Prifoner was convidted. 

cc Where there is no other breaking than of a Chefk 
" or Cupboard, great Writers on the Common Law 
46 appear not wholly to be* agreed. It is (hewn by 
« c Foster in Simpfon's Cafe, that the Queftion con- R « ▼.clement 

J Simpfon. 

c * cerning the Cheft: could not be the Point on which 

" the Evidence of Burglary depended in that Cafe, as KeK 3I# 

c< there was a clear unambiguous breaking into the 

44 Houfe ; and he adds, that the opinion exprefled by 

44 Hale cannot be Law, if it were meant of a 

44 moveable Cheft. 



SI NOX FVRTVM FAXIT ET IM ALIS OCCISiT J VRE R0S . a. r. 
CfiSVSESTO. 5 8s. 

a ft c 0-A.S. 485. 



CC 



714 Fixtures, whether to be confidered Part cf the Free* 

hold fo as to conftitute Burglary, 

foft. 109. €t He then fubjoins a very valuable obfervation, 

equally refuking from Humanity and exaft Difcern- 
ment, that with regard to cupboards, prejfes, lockers, 

€€ and other fixtures of the like kind, a distinction 
" fhould be made, in favour of life, between Cafes 
c * relative to mere property, and fuch wherein life is 
" concerned. That in queftions between the Heir or 
" Devifee and the Executor, .thofe fixtures may with 

Ca?c ▼• Cave. 

» vem, 508. cc propriety enough be confidered as annexed to and 
ip.w. 94. " parts of the freehold.- That the Law will prefume 

" it was the intention of the Owner, under wbofe 
" bounty the Executor claimeth, that they fbould be (a 
" confidered ; to the end that the houfe might remain 
c< to thofe who, by the operation of Law, or by his 
" bequeft, fhould become entitled to it, in the fame 

• 

" plight he put it, or fhould leave it, entire and un- 
" defaced: but that in capital Cafes, fuch fixtures 
<c which merely fupply the place of Chefis, and other 
<f ordinary utenfils of houfehold, (hould be confidered 
4< in no other light than a* mere moveables, partaking 
* € of the nature of thofe utenfils, and adapted to the 
<c fame ufe. 

" We may add, that even in fome Cafes of Pro* 
" V trt y ( an cntirc Clafs may be inftanced of very ample 
c< Extent between Landlord and Tenant) the Do&rine 
" of Fixtures has not been Vigoroufly conflrued in the 
L.N.P. 34. 4 th " later Decifions. And accordingly the Author of a, 

"Work often cited in this Treatife thus exprcfies 
*' himfclf :— That in Trover for ten Load of Timber 

"the 



2d. 
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Obfervations—conftruSive breaking. 715 

cc the Cafe was, the Defendant had been Tenant to CaiUng «ri . 
«< the Plaintiff, and erefted a Barn upon the Premifcs, ™&£j^ 
€C and put it upon Blocks of Timber lying upon the 
c * Ground, but not fixed in or to the Ground ; and 
cc upon proof that it was ufual in that Country to 
* c creft Barns fo, in order to carry them away at the 
" end of the term, a Verdift was given for the De- 
« c fendant. But that although Lord Chief Jufticc 
c< Treby thought proper, in that Cafe, to take advan* 
tage of the Cuftom, yet that it would now, he ap- 
prehends, be determined in favour of the Tenant 
« without difficulty : for that of late years many 
things are allowed to be removed by Tenants, which 
would not have been permitted formerly, as marble 
« Chimney-pieces, &c. fo more ftrbngly in things relating ^ ^ward. 
to Trade, as brewing Veffels* Coppers, Fire Engines, |f caS? 1 ' 
Cyder Mills, &c. For that, notwithftanding the 
" acneral Rule of Law is, that whatever is fixed to 
" the Freehold becomes part of it, and cannot be 
" moved, many exceptions have been of late admitted 
ffc to this general Rule, as between Landlord and Te- 
" nanr, or between Tenant for Life or Tail and the 
cc Reverfioner ; though the Rule ftill holds as between 
" Heir and Executor. 

ft No Exception can be more agreeable to the Rules 
«« and Principles of Law than in favour of Life : and 
" this too feems to be confonant to the Nature of the 
" Crime. The Author of the Commentaries is filene 
<c upon this Point. 



C« 
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716 Church, or other public Building, Chamber in College or 

Inn of Court. 

Title II. 

ConftruSlive breaking. 

i h.p. c. 102. « Coming down a Chimney has been held Burglary : 

X H» xi* P. C. 

J st* " for it is as much clofed as is confident with its ufe : 

" knocking at the door, and rujhing in with a felo- 
cc nious intent : entering on warrant obtained by falfe 
"pretences: a fervant, or other perfon lodging in the 
cc fame houfe, entering with felonious intent : a fer- 

iHawk.p.c. « vant § letting in a robber: nay, it has been even 

§ 10*. 

R. ▼. cornwaiu " faid, entering under pretence of taking lodgings 9 

* c and then robbing the owner of the houfe. 



% Str. 881. 



Title III. 

What Place liable /* Burglary. 

<€ Burglary may be committed by breaking into a 
M Church : it may alfo be committed by breaking 
cc into a walled Town. 

Foft. 38, 9 . " It may be committed by breaking open an Houfe 

kiWo.B. <c or Building belonging to a Corporation. And thus, 
1704. 

<c the Prifoner being indi&ed for breaking the man- 

€C fion-houfe of Samuel Story in the Night-time, it 
" appearing in Evidence that the Houfe belonged to 
cc the African Company, and that Story and feveral 
" others had apartments there as Officers of the Com- 

Kd. 27. " P an y» l ^ e Judges were of opinion, that the apart- 

Burgefs's Ca. iC mcm cou j d nQl ^ ca j| C( j Story's manGon-houfe, and 

" Ihe was tried upon another Indictment, in >vhich it 
cc was laid to be the manfion-boufe of the Company. 

ih. h p.c. " * c ma y ^ e a ^° committe d by breaking open a 

556. «< chamber in a College or Inn of Court : or even a 

c< lodging 



-^\ 



JVbat Jhall be deemed an inhabited Houje. J i 7 



cc 



lodging in a private Houfe, if the Owner do not J^?!-^* 
inhabit it; or if the Owner and Lodger enter by 
cc different outward doors : but if the Owner inhabit, 1 h.h.'p. c, 
** and if they enter by the fame door, it ihould be laid quafupra * 
" the Houfe of the Owner. 

s 

"It may be committed by breaking into a barn 9 x m. h.p.c. 

"Jlable, or warebcufe, contiguous, or even appurte- H a «Jk.p.c. 

ct nant % to a manfion-houfe : for whatever is within I04 " 

<c the curtilage or homcftall is confidered as part of the s ?• Hm p ' c# 

* 55** 9« 

« Houfe. 

Par. 2. 
What Jhall be confidered an inhabited Houfe, fo as Bur- 
glary may be committed therein. 

" It is not neceffury that it be aftually inhabited at 
u the time : what is neceffary the fubjoined Cafe will 
* € explain. 

" The Prifoners were indidled for Burglary in the *. ▼• J. an<r 
** dwelling- houfe of one Mr. Fakney, at Hackney, and Foft. •kT"" 
*< dealing divers Goods. By the Evidence of Mr. 
€< Fakney it appeared, ,that he held his houfe for a 
" term unexpired, and made ufe of it as a country- 
* c houfe in the fummer, his chief residence being in 
41 London , that about the latter end of the fummer, 
u he removed with his whole family to his houfe in 
€< the city, and brought away a confiderable part of 
C€ his goods 5 that in the November following, his houfe 
" was broke open, and in part rifled ; that in confe- 
•• quence of this he removed the reft of his furniture, 
cc except a clock, a few old bedfteads, and fome lum- 
" bcr of very little Value, leaving nothing for the 
* r accommodation of a family: that about midnight, 

"on 



7 1 8 Wbatjball be deemed an inhabited Houfe. 



Camm. IV* 



CC 



on the firft of January > the houfe was broke open : 
andit was fufficiently proved to have been done by 
44 the Prifoners. Mr.Fackney faid,he had not come to any 
44 fettled refolution ; but rather inclined totally to quit 
" the houfe, and let ic for the remainder of the term. 

V The Court was of opinion, that the owner having 
" left his houfe without any fettled inclination of re- 
44 turning for the feafon, but rather inclining the con- 
44 trary, and having disfurnifhed it accordingly, it 
" could not, under thefe circumftances, be deemed his 
cc dwelling-houfe at the time the fatt was committed ; 
44 and accordingly dire&ed the Jury to acquit the Pri- 
" foners of the Burglary ; but they were found guilty 
" of the Larceny -, and ordered for Tranfportation. 



cc 

44 
€4 
CC 

rc 

44 



The Rule which governed that Cafe was, that 
where the Owner quitteth the houfe animo revertendi, 

■ 

it may ftill be confidered as his manfion-houfe, 

though no perfon be left in it: but that, unlefs 

there be an intention of returning, it will not be 
Burglary,, 



'44 
CC 
CC 
CC 



And it hath been held that if a man hire a (hop, 
parcel of another's man's houfe, and work or trade 
in it, but never' lie in it, that it is no dwelling-houfe, 
nor can Burglary be committed in it ; for that by 
44 the Leafe it is fevered from the reft of the houfe, 
44 and therefore is not the dwelling-houfe of him who 
4 * 4 holds the other part ; neither can it be faid to be the 
44 dwelling-houfe of the hirer, who never lies irnit. 

4C Neither can Burglary be committed in a tent or 
41 booth ere&ed in a market or fair, though the owner 

2 f4 may 



What jhall be accounted Night fo as to fall within this yrg 

Crime. 

<c may happen to lodge there : for fo frail and tran- Hawk p 
cc fient a place of fojourning is- not regarded by Law x ° 4 * 
4C as a manfion-boufe. 

Title IV. 

Time. 

What jhall he accounted Night fo as to fall within this 

Crime. ? 

€< It is certain that between fun-rife and fun-fee 
tc Burglary cannot be committed : the only doubt is 
u when night % in this fenfe, lhali be faid to begin, and 
<c when to end. 

" At Lancafter Afftzes there was an Indi&ment for 
€€ Burglary, alleging the Fa<ft to be committed in the 
€e Night, but not expreffing about what hour it was 
"done: Mr. Juftice Gould held the Indi&ment to 
cc be infufficient as for a Burglary, and direfted the 
<c Prifoner to be found guilty of fimple Felony only. 
<c He faid that it is now eftablifhed that Burglary cannot 
c< be committed during the crepufculum \ that there- 
c< fore it is neceffary to fpecify the hour, that it may 
€€ appear on the face of the Indidtment to have been 
<c done between the twilight of the evening and the 
*' twilight of the morn. 



cc 
cc 



And the Author of the Commentaries fays, the 
better opinion feems to be, that if there be day light 
cc fufficient, begun or left, to difcern a man's face 
€C withal, it is no burglary : but that ' this will not 
iC extend to moon-light ; for then many midnighx 
*' Burglaries would go unpunifhed •, and that befides 

u the 









720 Of the Intent, which jhall confiituU Bur glary. 

u th- malignity of the offence does not fo properly 
" arife from, its being done in the dark as at the dead 
of night, when all the creation, except beafts of 
prey, are at reft ; when fleep has di farmed . the 
"owner, and rendered his caftle dcfcncelcfs. * 

€C This Rule appears at the fame time to be moft 
u agreeable to the ancient Authorities, 

Title V. 

Of the Intent, which /hall conftitute Burglary: 

1 Hawk. p. c. c< A breaking and entering, with an intent to com- 
xo * " mit a Trefpafs, is not Burglary : but with an intent 

Cf to commit a Felony t whether at Common Law or by 

iC Statute. 



* At tbt time <wbtu 

medio volvuntur fidera lapfa. 



CHAP- 



Houfe-burningl 7* 1 



CHAPTER IV. 

Arson, or House-burning,. 

** Wc are bow to give attention to the Evidence by 
** which that atrocious Crime of Houfe-burning may be 
** proved, which is the malicious felting fire to a Houfe 
*' of another. Ch * x6# * *' 

<c Barns, (tables, and outhoufes, come here within 
Xi the defcription as parcel of the Houfe, as in Bur- 
** glary. 



Comm. IV, 



Coanm. ziu 



" If a Man fcts fire to his own Houfe, and the fire 
<c catches any part of the Houfe of his Neighbour, 
•* Evidence of this will prove the Indidtment. ' 

<c The Indi&ment was for felonioufly burning his 

J - . ° R. w Holm*s. 

•* own Houfe, with intent to confume the fame and Mic. ioc»r. 

Cro. 37b. 

4< divers other Houfes contiguous thereto, without s.cjonw, 
*' naming the owners. 



<c 

€C 
<C 
4« 



Holmes was in pofleflion of the faid Houfe under 
a Leafe from the Haberdajbers 9 Compatry, London. It 
does not appear any Houfe but his own was reached 
by the Fire : but Croke thought the fetting fire to a 
Man's own Houfe in a City or Town was a felonious 
*' Houfe-burning, on account of the imminent and 
manifeft danger to others : the other Judges, how- 
ever, thought this Cafe did not amount to Felony. 
ct Later Dccifions have fettled the Law upon the fub- 
* c jeft differently from both points of this Cafe: the 
u Houfe would now be confidered as the Houfe of the 
£ Landlord: and the burning of a Man's own Houfe, 

A a a " had 






Fort. 1x6, 



cc 

CC 



722 One firing his own Houfe, which extends to bis Neighbour, 

or the Houfe of a Tenant. 

" had Holmes's fully anfwered that defcription, would 
" nut with Croke have been confidered a Felony, from 
" the probability of its burning thofe contiguous, 
€C without the event taking place in fome degree. 

Foft. 113-6. "On an Indi&ment againft Elizabeth Harris for 
Harris. " cc malicioujly fitting fire to and burning a dwelling-houfe 
^1753?' " * n t ' lc poffeflion of Edward Stokes, for which Crime 

" Anne, the Wife of William Courfe, was alfo indi&ed 
as an Acceflary before the Faft, — On the Evidence 
it appeared that the Prifoner Elizabeth was the daugh- 
ter of the Prifoner Anne, by a former hufband, 
"John Harris; and that John Harris died feifed of 
u the equity of redemption of this houfe and another 
" adjoining to it, fubjelt to a mortgage term for 20/. 
"and that the equity defcended to his eldeft fon, a 
" child, left, with other children, under the care of 
<€ their mother the Prifoner, Anne, who was entitled 
c< to Dower out of thefe houfes, but which Dower 
<c had never been afligned : that Anne, having the care 
" of her fon and his eftate, let thefe houfes to Edward 
" Stokes, at the rent of 5/. per Annum -, but having a 
" large family, (he was obliged to alk relief of the 
" parifh : on being denied fuch relief, unlefs the parifti 
<4 officers were let into Receipt of the Rents, fhe fire- 
• c quently threatened to fet the houfes on fire : and at 
*' length the Prifoner Elizabeth, by the direftion of 
" Anne, fet the houfe on fire charged in the Indiftment. 
" The mifchief did not fpread farther. . 

<f Both were convidled : but Judgement was re- 
41 Ipited fur ihe opinion of the Judges: on delibera- 

<fc tion, 






Malicious Dejtrufiion, &c. ef Ships. ' • W^j 

tion, the Judges were unanimoufly of opinion, that 
Edward Stokes being in pofieflion as Leflee, the barn* 
ing of the Houfe of Edward Stokes was duly proved 5 
it being his, to inhabit, during the Term, under a 
* 4 demife from Anne in behalf of her fon : and it was 
" faid, and not denied by any, that if Anne had 
€€ been feifed of the freehold and inheritance, it would 
" have been alike Felony in Anne to have burnt the 
"houfe: and accordingly Anne was executed, but 
cc Elizabeth recommended to pardon, on condition of 
<c Tranfportation. 

* 

" Evidence of any fart of the Houfe being burnt is * p * awk# Pt *• 
" proof of this Crime. 

Title II; 
Malicious firing* $3c of Ships. 

** The malicious finking, firing, or otherwife erf 
" deavouring to deftroy Ships is a Crime analogous to 
" that mentioned in the laft Chapter. 

" Nothing occurs particular with regard to the Evi- jv. comm. 
" dence in proof of it, farther than may be collected ?*£*. ». e .a, 
" by infpeftion of the Statutes for the prevention of » A. ££** 

c« i8 

*' this enormous cfence. ' * 
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7*4 * Maihem. 



CHAPTER V. 

Of Maihem, / 

u This Crime is clafled next to that of Murder^ 

** being fuch an A& of Violence and Outrage againft 

cl the perfon of another, as both in the difpoTuion of 

cc the offender and the tendency of the attempt nearly 

. " approaches to it* 

ai a & i/cli* ul " ^ #1S at Common Law was a Mifdemeanour, except 
BuVnet i. " * n onc cxtrcmc Cafe, where it anciently at leaft was a 
»6j— 7o* ti Felony : , but now by a Statute, made originally on 

" occafion of an infult to a Gentleman then in Par- 
€< liament, Sir John Coventry, the effedt of a very 
u unkingly Revenge for a rtflcrftion on the Amours of 
<c Charles, if any Perfon ihall, of malice, and by 
** lying * in wafr* cut out or di fable the tongue, put out 
w an eye f flit the nofe, cut off a nofe or lip, or cut off 
<c or difable any l'rmb or member, with intent to maim 
cc or disfigure, — fuch perfon (with the Accefifaries before 
<c the Fa6t) ihall be guilty of, Felony without Benefit of 
V-Clergy. 

cc On this Statute a moft extraordinary Cafe came 
* c to, be argued. 

trr. St. Tr. cc Arundel Coke, Efq. who had married the fifter of 
R. y. wood- " Mr. Crifpe, and expected, as appeared, an Eftate 

burne and 

Coke. cc on hi s Deceafe, employed the other Prifoner, a la- 

* c bourer, to murder Crifpe : and it was in Evidence 
" that Coke ftood by Woodburneivft&tWoodburne ftruck 
•• Mr. Crifpe with an hedge-bill. The Criminals 

" failed 



cc 



Maihem. 72$ 

<c failed of perpetrating the intended Murder, but the 
€€ Nofe of Mr. Crifpe was flit by a tranfverfe Wound, 
** which cut into theNoftril. 

cc At the Trial the lying-in-wait and the maiming 
c< were fully proved againft the Prifoners : but Coke 
cc offered; as a Ground for taking the Cafe out of the 
Statute, that he had no intent to disfigure, but only 
to murder : and he would have had this argued by 
c< Counfel as £ point of Law in his favour. The 

<c Court informed him, that it was a point of Evi~ 

« 

€i dence on the Fads before the Jury ; upon which the 
€€ Jury was intitled to judge of the intent. They 
" were both found guilty : and after the Verdift Coke 
c< renewed his objection ; and on this it was argued 
€< by Coke himfelf and by the Counfel in behalf'of the 
cc Crown. 

" The Lord Chief Juftice* faid the Jury had the full 

* Vi dt IV. 

€% Evidence before them on which to determine, whe- €omm.zo7^ 
cc ther by the preparation before the Faft, the manner 
" of the Faft, the Nature of the Inftrument, and of 
the Wound, a lying in wait with intent to maim, 
and an a&ual maiming was proved: that they had 
c< found their Verdidt accordingly on the Evidence left 
" to them, upon all the circumftances required by the 
u Statute. That therefore it could be of no avail to 
€t the Prifoner to make it appear that by maiming he 
** intended to commit Murder. 

" It was agreed that a maiming in fighting a Duel 
*' would not be within the Statute : as being without 
** the requifite of lying in wait. 

Aaa 3 O/ 
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CHAPTER VI. 

Of other heinous Injuries.' 

u There might now follow the Evidence in proof of a 
*' certain Clafs of Crimes, which arife from the Abufe 
" of Inclinations implanted in us for the happinefs of 
" individuals and the prefcrvation of fociety. But as 
*' little aid could be derived towards illuftrating the 
* c Nature of Evidence by a detail of the legal requi- 
" fues to the proof of the Crimes, and as the fubjedt 
* c is fufficiently underftood whenever there is a neccffity 
€C of its being legally difcuffed, it is needlefs, if not 
Pr^.x-aw- " i m P ro P er * to add more than merely references to the 
* 9 ' £ Authorities which may be feen in the Margin. 



Comm. IV. 



CHAP- 
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CHAPTER VH. 

Of Homicide. 

<c The Evidence here requires great firmnefs of Judge- 
<c ment and accuracy of difcrimination. It (hall be en- 

cc deavoured to give the governing Principles by which 
C4 the feveral degrees of Homicide arc afcertained. 

"Homicide is the killing of an human being born 
" into the World \ either accidentally y juftifiably % excufably 9 
f< or felonioufly. 

•• According to thefe feveral Qualifications of the 
* Faft, it will become either, 

1. Homicide by Mifadventure ; 

2. Homicide* founded, 

1. On public Juftice, 

2. On perfonal juft Neceffity ; 

3. Homicide by Chancemedley, 

1. Voluntary ftriking y but by PaJ/ion ; 

2 . Involuntary, but not without Blame 
in A£l or Negleft ; 

4. Homicide criminal, 

1. Manflaughter, 

2. Murder, of Malice forethought. 

Title II. 
Of Homicide by Mifadventure. 

cc This is when one* doing a lawful Aft, without inten- Foft. duc^i. 

u tion of bodily harm to any perfon, and ufing proper # ' * * 5 ' 

f< caution to prevent damage, happens unfortunately tot 

«• kill. 

A a a 4 <c An 



* 2 g Homicide by Mi/adventure^ 

c< An inftance of this, which exa£My coincides with* 
cc and clearly illuftrates, all the points of the Defirri- 
" tion, is given in the Mofaic Law. 

P*ot. ilx. s* ** ^^ a man £ oe *b %nt0 a wo °d Wtt ^ bis neighbour to 

" hew wood, and bis band fetcbetb a ftroke with *tbe axe 
" to cut down the tree, and tbe bead Jlippetb from tbt 
" helve, and ligbtetb upon bis neighbour ibat be die. * 

" Death happening in the exercife of an innocent 
" and allowable recreation, without negleft of ufual 
<c and reafonable precautions, falls within the dcfcrip- 
" tion of Homicide by Mi/adventure. 

©ifc.n. p. 260. " But the learned Author of the Difcour/es on tbe 

" Crown Law fubjoins, that he would not be under- 
<c ftood to fpeak here of Prize-fighting and public 
€C Boxing Matches, or any other exertions of cou- 
" r fl g e J ftrength, and activity, of the like kind, 
" which are exhibited for lucre, and can ferve no va- 
Cl luablc purpofe; but, on the contrary, encotlfcage a 
€€ fpirit of idlenefs and debauchery ; thefe he conceives 
44 to fall under a quite different confideration : we 
" may now add, that they have already, fince their 
€c reintrodudion, been the caufe of much and various 
41 mifchief. When fpeaking of them as mi/demeanors, 
* c there was occafion to advert to the probability of 



* Or, as it might perhaps ra- The original Words in that part of 

VI. Sharp on t fo r fa rendered, and the iron the Text, of which the rendering 

Cr. Law, 31,11. gi^^xk from the tree, and appears doubtful, are, bx^^n h^y\ 

Bibl. Hebr. find'th, or lighteth upon, his fyr? JD. Pojfibly bwi migA be 

tipf. 1740. neighbour. It Jeems Jome*what the original reading: but the 

Plantini 157*. doubtful whether the Septuagint Plantin Edition has alfo bwh and 

Bombcrgi 1526. j ia > mt f under/land, it : for they fo has the Venetian \ tbefubfian- 

i have rendered the paffage thus : Hal Jenje agrees either <way : only 

K«» 2c idt i»«r«x8jj pilot t» ffXixrUy *?&} feems generally to have an 

tK rot typo* ovvayaytw £t** not) a3i*ue fenfe. Kennicot furnijbes 

tuxp*<At i x«»? »£* t? *l»? no various reading to fupport the 

uowlovlos re (vXcp ntti »xvip-09 to <ti- Conjeflure* 

ftjfw euro r$ |ift* r^x? T * ^MrUn 

« c their 



Of Homicide per infortunium, — continued 749 

u their rifing to Felony s ManJIaugbter, if notMuR- 

"der. H 

" Playing sit Piw/jr f if Death happen by an Acci- FofL qutfap* 
<c dent, which due Attention to the rules of this exer- 
" cifc could not be expe&c d to prevent, appears to be 
" one of the inftances of accidental Homicide. 

" If a Man, without requeft of the Rider," wb>'p c©mm. iv; 
** the Horfe of another Man, whereby he rides over a * 3 * 
" Child and kills it, this is accidental Homicide in the 
"Rider. 

cc If a Parent, in corre&ing his child, a matter his 
<c fervant under age, an officer a criminal, give an un- 
" happy ftroke, which caufes death, no malice ap- 
<c pearing from the inftrument, the manner, or the 
C4 motive of the corre&ion, this too is Humtcide ac- 
<4 cidental by Mi/adventure: but the ' circumftances 
** thus exculpating the party muft all clearly appear in 
" Evidence \ otherwife it will be Manjlaugbter^'xi not 
C4 Murder. The general Application and' Purport of 
€€ this Rule will hereafter be feen more fully. 

€< Where Workmen throw (tones, rubbifh, or other Foft.afa,s* 
cc things from an houfe in the ordinary courfe of their 
c4 bufinefs, giving notice^ if it be in a place or at a 
cc time that crouds are not likely to be palling by, it 
<4 will be Homicide by Mi/adventure : the circumftances 
* 4 which will render it otherwife are to be noticed in 
€C the latter part of this Chapter. 



Foft. *55< 



ft Since the writing of this, his Royal Highnefs the Prince of 

inftant Death has teen the con- Wales declared he would have 

Jequence to one of the Combatants fome fet dement made on the^ 

in a Boxing Mat.h at Bright- ne^reft .relation of the deceafed; 

hulmsto'ne, the btb of Au- bat that, on account of the 

gull, 1788, m aConfii8 between dreadful example he had then 

*%ne Tync ana Karl, in whit h Earl witnefled, he would never more 

njoai ftruck to the Ground, and lee or patronize another ftage- Gentleman'* 

died immediately. The Article fight. We maj add, h\\ fi u &ni M ||- Au S uft » 

whence this is ixtra8ed,/ays, that h^ <ro1>. x 7»t P- 74S- 

of 



u 
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cc 



730 0/ Homicide founded on Juftice. 

Title III. 

Of Homicide founded on Justice. 

€C Homicide, in the former inftance, was confidered 
" as not culpable, becaufe owing to fuch Accidents as 
" human forefight is not prefumed adequate to prevent : 
we are now to inftance a fpecies of Homicide in obe- 
dience to the fevere Neceflity of public Justice. 
This is juftifiable when in ftrift purfuance of legal 
<c Authority. This divides itfelf into feveral branches : 
*' 1. J» civil Cafes where refiftance is made, 
" 2. In Cafes of Felony, where refinance is made, 
c< 3. In Cafes of Felony, where the Felon fleeth, and 
<c cannot be apprehended. 

Par. 2. 

t . Of, Reftftante in civil Cafes: 

%% In civil Cafes the rule appears to have its neceflary 
c c limitations : for, as it has been before remarked, 
that n&t every Affault will juftify every Battery, fo, 
notwuhftanding the Officers of Juftice are in the 
neceffary difcharge of their duty protedted, not 
every flight refiftance would juftify killing a party 

vi. thcTusc. "who {hould oppofe the execution of civil Procefs. 

Art! lxix/ C4 This will be farther ittuftrated in treating, 

Par. 3. 

2. Of Refiftance in criminal Cafes. 

<c Refinance in criminal Cafes, efpecially of Felony, 
4$ exempts the perfon whofe duty it is to apprehend, 
" from any degree of legal imputation, if he kill 
" inftantly him who refifts. 

Par. 4. 

3. Of Flight in Cafe of Felony. 

c< Preemptively, be confeffes the Crime who flics from 
" the legal inveftigation 6f a charge againft him.* But 

"if 



«c 
ii 
«6 
<4 



* F at eturf acinus qui Judicium Force, is not of the firft order* The 
fugU. This P refutation, in real admirable Tuscan Code {admi- 
rable 



cc 
cc 



Of Flight, where it depends m a future Event to after- 731 

tain whether a Felony bath been committed or not. 

<c if a perfon fleeth in a cafe of mifdemeanor, this will 
c< not juftify the taking of his life to prevent an cfcape : 
*■ for neither does the fifety of others require it 5 nei- 
<c thcr is it confident with any idea of Jufticc, that he 
** fhould forfeit his life by flight who could not have 
€C forfeited it on Conviftion. 

*' The Application of this Rule moft ufually hap- Foih tyJ$ %% 
cc pens in Cafe of a Burglary or Highway Robbery, 
cc or Murder : and in thefe inftances it is obvioufly the 
€€ duty of every man to endeavour to prevent an 
efcape: the Officer, on Warrant defcribing the per- 
fon, and any private individual, on view of the of- 
<c fence at the inftant of its being committed : and if 
" the fugitive cannot he overtaken^ the killing of him 
" will be juftifiable Homicide. 

Par. 5. 

Of Flight, where it depends on a future Event to af certain 
whether a Felony hath been committed or not. 

" The Cafe of a dangerous Wound given, the Af- 9 a. c 16. 
*« faflin endeavouring to cfcape, and a bye-ftander 
€f killing him, appears to be a Cafe of fome difficulty. 
cc This was precifely the Cafe of IVilcox^ as appears by 
€ 5 the Recital in the Aft of Parliament. Guifcard, a 
€C French Papift, being brought before the Privy Coun* 
€t til, on a Warrant from the Secretary of State, to be 
M examined on a charge of traiterous Correfpondence 
«• with France, dabbed with a peq-knife the Right 
cc Honourable Robert Harley, Chancellor of the Ex- 



rable in many of its provifions, rava come una ConfeJ/tone : mentrc 

and excellent in the intention of reconofchiano quanto iia ingi- 

all) renders flight a mere indica- ufto c fallace, e quanto facili* 

tion of Guilt. mente il timore di un Proceflb e 

Art. XXXVII. Reproviamo della Carcere pofla indurre alia 

il fyftcma della paflata Legifla- contumacia, ed alia fuga, anco 

tione per cui la contumacia del gli Innocenti. But of this farther 

Reo e la di lui latitazione ou af- in its more immediate Place. 
fentazione dallo ftato, fi confide- 

" chequer, 



73* Of Homicide in Cafe of an Affafftn who hath given * 

dangerous Wound and fed • 

Ci chequer, then fitting as one of the Privy Council, * 
cc and endeavoured to wound others of the Council r 
" in preventing farther mifchief, ^nd in apprehending 
** Guifcard^ the Conftable, Nathan Wilcox^ to whom 
•• the Warrant for apprehending and bringing him 
€i before the Council had been directed, and in -whofe 
u Cuftody of confequence he then was, gave unavoid- 
c< ably feveral Wounds and Bruifes to the laid Guifcard) 
€< and upon the Inqueft taken on View of the Body, it 

was found that Guifcard-died of the Bruiies fo given 

to him by Wilcox. 



cc 
cc 



" The A& provides an Indemnity to Wilcox and 
<c every other perfon (generally, for no other is named) 
<c who were affifting in the defence of the faid Robert 
*' Har!ey 9 and in apprehending and fecuring the faid 
*' Guifcard, and in* fo doing did affaulr, bruife, and 

wound the faid Guifcard. 



cc 



"Had the A£t (topped with a mere Indemnity ', it 
tg would have appeared, under all the circumftances, 
€C extraordinary. But it concludes by declaring^ that 
* c the faid Afts and Doings were' (as they undoubtedly 
<c were) neceffary and lawful. 

44 But here (even waiving any Notice of the Juftifi- 
<c cation which arifes from the Neceffity of immediate 
<c Defence againft an Aflaffin, the perfon who mor- 
c< tally wounded Guifcard appears to have been a Peace 

HowePs Hift. of # & a PP ears f ^ at Mr* St. and Door-keepers coming in, they 

England. ]o\iti (the then Secretary of State) fecured the JJfoJfin, tvho, while 

VoUV.p. 510. on the Attack on Mr. Harley they were binding him, addrejfed 

made and repeated by the AffaJJtn, him/elf to the Duke of Ormond, 

drew his /word, as did the Mi Lor Due d'Ormond, pour- 

reftt and gave Guifcard fcveral quoi ne me depechez vous I But 

Wounds ; but Mr. Harley (who the Duke anfwered, Ce n'eft pas 

had fallen) recovering himfelf the V Affaire dea honnetes Gens ; 

Lord Paulet defired them not to e'eit 1' Affaire d'un autre. 
kill Guifcard, and the Mfjfengert 



cc 
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c< Officer anfwcrablc for the Cuftodyof him under 
cc fhe Warrant, and, except by force, the Efcape of the 
<c Criminal muft be taken to have been impoflible to be 
* c prevented ; this therefore leaves the Queftion unan- 
c< Iwered, whether when Murder is attempted, and a 
" Wound given, a By-Jlander may kill the Affaffm in 
his flight, if he cannot otherwife be fee u red. -The 
Statute of Henry the Eighth (to be mentioned pre- 
€€ fently for another realbn) does not feem to reach 
c ' this Cafe: which, for obvious reafons, is not pro* 
*' bable to fall under judicial inveftigation ; and there- 
cc fore there is the lefs caufe to wonder if no direft pre- 
44 cedent {hould be founded on it : but on principles of 
<c focial duty and fafecy to the Community, the killing 
<c of fuch offender in his flight, if he cannot be taken, 
cc feems juftifiable. And it (hould feem that even in a Fo ft. 27 ». 
• c fudden affray, if a perfbn, interpofing to part the com- Ke1, 66# 
€t batants, giving notice of his friendly intentions, fhould 
€€ be affauked by either, and in the ftruggle fhould kill, 
€i this is juftifiable Homicide 5 for it is in performance 
c< of %an Aft which is the duty of every man. 

Par. 6. 
Execution, 

There is another great head of juftifiable Homicide 
founded on public Juftice: which is, where one killeth 
another as Executioner purfuant to the Sentence of 
a Court having competent Jurifdiftion ; but then it 
muft be purfuant : for a ch mge of the Mode of putting 
to Death will change the Quality of the Aft, and is 
even- faid to be Murder: which, however, muft be 
underftood with Limitations. 

T 1 t 1 e IV. 

Of Homicide fe defendendo, juftifiable. 

cc A Woman, to defend herfelf from Violation, may »»?• 
« justifiably kill the Affailant. Foft ' %7A * 

« If 
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734 Declaratory Statute. 

" If a Man attempt to break into the Houfe of an* 
other by Night, with intent to rob or murder him, or 
if he Hop another on the Highway, and endeavour 
to rob him, the party attacked, or any other feeing 
" the Attack made, may juftifiably kill the Felon. 

* 4 h. vin. €1 ^ h j s was tfUe at Common Law : and the Statute 

" but afcertains that Truth : reciting, that whereas it had 
" been in queftion and ambiguity, if any evil-difpofcd 
perfon fhould attempt Murder, Burglary, or Rob- 
bery, and fhould happen to be Gain by him or them 
whom the faid pcrfons fhould attempt to rob or 
** murder, or by any perfon or perfons being in their 
c< dwelling-houfe, which the fame evil-doers fhould 
attempt burglarioufly t to break by Night, whether any 
forfeiture fhould be incurred by killing of fuch per- 
" fon, that, for the Declaration of fuch Ambiguity 
•• and Doubt, no forfeiture fhall be incurred for the 
* c Death of fuch evil-difpofed perfon in fnch manner 
" flain : which, but for the commendable timidity of 
c< thofe who pafs upon Life, little needed a written 
" Law : for the Principle which it aflerts is, in the 
" Words of the Roman Orator, a Law not written, 
* c but ijative ; not derived from inftru&ion, tradition, 
c< or records, but caught, imbibed, and retained, from 
€i the impulfe of Nature on our hearts : that if our 
<c Life fall into any unforefeen fnare •, * if it be furprized 
iC by the fword either of robbers or of enemies, force, 
to what extreme foever it extend againft the Affailant, 
is juftified by the Neccflity of Self-prefervation. * 



cc 



cc 
cc 



Milowtaka. * Eft enim hac y Judices, non imbuti fumus ; ut ft <vita noftra in 

fcripta fed nata lex; quam non aliquas inftdias, ft in vim, ft in 

didicimus, accefimus, legimus, fed tela, aut latronum aut inimicorum 

<verum ex Naturd iff a arripuimus, incidijfet, omnis hone ft a ratio ejj'et 

bauftmusy exprejftmus ; ad quam expediitida falutis. 
non deft i fed fa8i, non inftituti Jed 

" On 
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' Cafe on the Statute. 73; 

" On an Indi&ment for murdering W. L. in South- r. y . cooper. 

Cro. Car. 544* 

c< warky with a fpit, the Evidence was, that the De- p. 14 car. 
fendant being a Prifoner in the King's Bench, and 
lying in the houfe of one AnmCarricke, who kept a 
" Tavern in the Rules, the faid W. L. at one o'clock 
" in the night, affauked the faid houfe, and offered to 
" break open the door, and brake a ftaple thereof, and 
cc fwore he would enter the houfe and flit the nofe of 
" the faid Anne Carricke> becaufe fhe was a bawd, and 

.f s 

c< kept a bawdy-houfe : and the faid Cooper diffuading 
c< him from thofe courfes, and reprehending him, he 
<c fwore that if he could enter, he would cut the faid 
Cooper's throat : and he brake a Window in the 
lower room of the houfe, and thruft his rapier in at 
cc the Window againft the faid Cooper* who, in de- 
" fence of the houfe and himfelf, thruft the faid 
" W. L. into the eye; of which ftroke he died. The 
<c Queftion was, whether this were within the Statute ? „ VTT . 

^**» 24 **• » III. 

" And the Opinion of the Court was, that if it were cafe" 1 *"* 1 
" true he brake the houfe with an intent to commit 5 Co '9 c - b » 
" Burglary, or to kill any therein, and a party within 
" the houfe (although he be not the Matter but a 
" Lodger or Sojourner) kill him who made the affault 
" and intended mifchief to any in it, that it is not 
"Felony, but excufable by the faid ^Statute, which 
<f was made in affirmance of the Common Law. 



cc 
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75 fi Homicide fc dcfcndendo, excufable* 
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flTLE V. 

0/ Homicide fc dcfcndendo, excufable. 

ct This is to be underftood in the Cafe where the 
Killing is eventually become neceffary for Self dc* 
<c fence » t but the caufe which rendered that Defence 
" neceffary is not altogether without blame on the part 
« of the Killer. 

to*. Difc. ii. " Such is the Cafe of Self-defence upon Chance* 
* * %m <c medley (poffibly, cbaud melle) when in a fudden af- 
•• fray one killech another. 

" This bordereth very nearly upon Manjlaugbter : 
•• and to place it on the foot of mere excufable Self* 
. €< defence it ought to appear in Evidence that the 
M party killing retreated as far as he could with fafety, 
cc and then, urged by inftant nectflity, killed the other 
u iot the prefervation of his own Life. 

i h. H. P.C <c As where A. being affaulted by B. returneth the 
* 79 * " blow and a Fight enfuetb> A* before a mortal wound 

" given declineUi the conflid and retreateth as far as 
€< he can with fafety, and then, in his own defence, 
"killeth B. this, faith Stamford is excufable Self- 
C4 defence, though A. had given feveral blows, not 
* taaf# ,s# 4 f mortal, before his retreat.' 

« And Fojler holdeth that the firft Affault will make 
Foft. 177. cc nQ difference if either party quittetb the combat and 

« f retreateth before a mortal wound given: and retreateth 

* " with 



Homicide fc defendcndo excufalle ; or by Chance-medley. 737 

" with a fincere intent to avoid tnifchief, not infidi- 
<c oufly and for malicious advantage. 

" And there mud appear a real Neceflity. 

<c Therefore in a Cafe where a man was indidted 1 Re i™ t 2 >M> " ,r 

ler. O. B. 1704% 

€ * for the murder of his brother, the Fadts in Evi- Foft# *??• 
€< dence were, that the Prifoner that night came home 
4C drunk ; his Father ordered him to go to bed, which 
cc he refufed, whereupon a fcufflc happened between 
" the father and fon : the deceafed, who was then in 
<c bed, hearing the difturbance, got up and fell upon 
the prifoner, threw him down, and beat him upon 
the ground, and there kept him down fo that he 
coo Id not efcape or avoid the blows : but it did not 
appear the deceafed had any intention againft his 
brother's Life, but only to chaftife him for his mifbe- 
" haviour and infolence towards his father : and while 
<€ they were thus ftruggling together the prifoner gave 
<c the deceafed a wound with a pen-knife \ of which 
* c wound he died, 

c< The Judges, Holt, Tracey, and Bury doubted 
€t whether this were Manjlaugbter ox fe defendcndo \ and 
€1 a fpecial Vcrdift was found dating the Fafls. 

" On a conference after Michaelmas Term it was . 
ci unanimoufly hoi den by all the Judges of England 
" that this was Manjlaugbter \ for that there did oot 
" appear to be any inevitable Neceffity fo as to excufe 
u the killing in this manner. 



cc 
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Title VI. 

0/Manslaughter< 

foft,*9o. c< From fuch Fafts attending the Death of another 

as are either inevitable, or ftridtly authorized, or the 
confequence of excufable infirmity on the part of the 
" Killer, we now come to Evidence of fuch killing as 
" the Law dcemeth criminal, though not without fuch 
indulgence to human frailty as exempts from the 
neceffity of capital Punifhment. 

f< Words of Reproach, or provoking Aftions or 
€< Geftures, exprefiive of Contempt or Reproach, with- 
ic out an £ (fault upon the perfon, will not fo far excufe 
." the ufc of a deadly weapon as to render the fatal 
4C confequences Marjlaugbtcr and not Murder : but a 
<c ftroke with the unarmed hand or with a (tick not 
c< likely to kill would be a Manflaugbter in fuch Cafe. 

fC Evidence of an intent to kill, or. to do fome great 
c< bodily harm, the probable confequences of which 
cc might be death, place Homicide under the denomi- 
41 nation of Murther ; from whatever circumftances 
" fuch maligniiy of intention is made apparent. 

" A man finds a Trefpajfer in his ground : in the firft 
" tranfport of pafllon he bearerh him (which it was 
cc not lawful for him to do on che mere Trefprfs) and 
46 unhappily kills him, this is Manjlaughter* 

"But thtn the beating muft be fo circumftanced z% 

*' not to carry with it an intent of killing, but merely to 
a " chaftife 



» 
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c< rhaftife him for the Trefpafs, and to deter him from 
% * repeating it. Therefore in fuch a Cafe, if he draw 
an hedge-flake, or beat out the man's brains with a 
bill, or even with an ordinary cudgel outrageoufly 
and perfiftingly beat the Trcfpaffer beyond the 
cc bounds of ordinary excufable refentment, whereby 
* c he dieth •, this Evidence of Malice tending to the 
<c death of another, and thus terminating, carries the 
<4 crime beyond the Limits of Manflaugbter* 

€X There being an afffay in the ftreet, one Sttdman, o.B.A P m704* 

, . , R. v. Stedman* 

* 6 a fodt foldier, ran haftily towards the combatants, mss. Trace; 

. . and Dcncofi* 

<c A Woman, feeing him run in that manner, cried 
<€ out, Yoo will not murder the Man, will you ? 

*< Stedman replied, What is that to you, you b ? 

* c The Woman thereupon gave him a box on the ear, 
t€ and Stedman ftruck her on the breaft with the pome! 
€< of his fword •, the Woman then fled, and Stedman 
Xi purfuing her, ftabbed her in the back. Holt was 

" at firft of opinion that this was Murder, a Jingle 

» 

<c box on the ear from a Woman not being a/ufficient pro* 
« c vocation to kill in this manner \ after he had given her 
u a blow in return for the box on the ear ; and it 
cc was propofed to have the matter found fpecially, 
€X But it afterwards appearing, in the progrefs of the 
Cl Trial, that the Woman ftruck the foldief in the face 
cc with an iron patten, and drew a great deal of blood, 
• c it was holden clearly to be no more than Man- 
"Jlaugbter. 

" The learned Judge, in obferving upon this Cafe, 
*' fays, the fmart of the man's wound and the effufion 

B b b % "of 
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749 Lutterel's Cas*. 



<€ of blood might pojibly keep his indignation boiling 
" to the moment of the fa&. 



C6 
<€ 
€t 



Upon this Cafe, it may be farther remarked, that 
Sir Micha?l Fofter feems with reafon to be far from 
clearly fatisfied with the ultimate Decifion of its not 
amounting to Murder. 



Ch.V. 2.92—4. 



" But one of the ftrongeft Cafes is that of Mr. 
fC Lutterd. 

*e* v. Reafon " Captain Lutterel, on the 17th of October, 1720, 

1 str. 499I-. " about the hour of ten in the forenoon, in going from 

502. 

vi. st. Tr. 195 " his Lodgings in Surrey Street to the Water- fide, was 

— -2H. S. C. 

J^v !?: IL . <c &Mft e d by the Defendants, who informed him of 

" the Caufe of the Arreft, that it was at the fuit of a 
cc Mr. Rous for 10/. He fubmitted to the Ar reft, and 
" defired them to return to his Lodgings, for that he 
cc would there pay the Money. They complied, and 
" returned to the door with him : but Reafon was the 
" only perfon that then went up ; Tranter faying that 
" be would go and fetch the Attorney's or Solicitor's 
cc Bill. The deceafed went up one pair of flairs : 
€C Reafon went with him : they went into tha Dining- 
" room. Captain Lutterel went to Mrs. Lutterel, who 
cc was in her Bed-room on the fame floor, and faid, 
" My Dear, don't be frightened j here are fome Rafcals 
u who have abufed me in the ftreet. Mrs. Lutterel fent 
c< the Servant (who was with his Mafter when arretted) 
* c to her Nephew. When the Servant returned, he 
" found Mr. Lutterel and Reafon -in the Dining-room. 
" Mr. Lutterel, as appears by the Evidence of the 
u Maid Servant, had been up the next flight of flairs, 
2 " and 



Cafe continued^ ?-fl 

" and had brought a brace of Piftols down with him, 
cc and put them on each fide of his Coat : the Maid 
cc had afked him what he meant to do with them, and 
€< had reminded him they would frighten her Miftrefs, 
u who was with child. Mr. Lutterel faid, he did not 
* c defign any hurt, but feems to have intimated that he 
" would not be infulted. (To explain this it is ma- 
€C terial that the Servant, prefent when the Arreft was 
" made, fpoke to abufive language again ft his M after 
<c before they went with him from the Street to his 
" Lodgings, as of calling him Minter, with allufion 
" to his fuppofed fecreting himfelf in places of pri- 
f< vilege, to avoid payment of his debts.) The Maid 
" Servant perfuaded him to lay them on a Table at the 
4< lower end of the room, oppofite to the Chimney : 
" he had then only his Cane in his hand : thus the 
" other fervant found him on his return from his Mif- 
" trefs's Nephew's. He proved his Mafter defired, 
c * after this, to fee their Warrant, which he then, on 
cc being (hewn it, threw down with an expreffion of 
ci contempt. Mr. Lutterel faid to his Lady, Fetch the 
" Money ', and 1 will pay tbefe Rafcah. She went out 
* c accordingly, and, was in her Clofet taking out fome 
** Money ; Reafon faid, he muft have Civility Money. 
" To this demand of Extortion Mr. Lutterel replied, 
" Thdt be would give fucb Rafcah no Civility Money », for 
" they had /hewn him no Civility. Tranter came 5 the 
cc Boy went down and opened the Door for him ; Tram- 
" ter ran up: the Boy ftaid to (hut the Door: but 
" hearing immediately a ruftling or noife, ran up after 
cc him, faw Tranter clofe with his Mafter, and throw 
<c him againft the Clofet Door •, and that Reafon raft 

Bbb 3 "him 
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€t hitn through with a fword : that he took Reafon by 
€c the fword- arm, who faid, Damn me, if you don*t go 
€< out of the Room, you Jhall die before your Mafter. 
u The Boy then went out and alarmed the Neigh- 
€i bours. 

cc The Maid Servant fwore, that, being alarmed with 
€C the Noife encreafing in the room, fhe ftept foftly 
" through the Paflage, threw open the Dining-room 
c< Door, and faw her Mafter lying on his back upon 
M the floor, Reafon ftabbing him while holding up 
* c both his hands as if afking for Mercy •, that the 
€l other Bailiff was (landing by her Mafter •, that fhc 
<€ ran to the Door and cried Murder ; then a Piftol 
cc went off-, and about two Minutes after, another. 

€< An oppofue Neighbour declared upon her oath, 
" that, after hearing one Piftol go off, (he faw a fat man 
ic go to the window, take another, and let it off to- 
" wards the Fire-fide. Mr. Luttcrel and Tranter were 
<c both little men, 

u The Waterman, that had been waiting for Mr. 
c< Lutterely and came in upon the Alarm given by the 
" Boy, faw one Piftol lying upon the Table, met Rea- 
" fon with his fword drawn, who was putting it 
ct into the fcabbard, and faw the fword of the deceafed 
" lying upon the Floor broken: Tranter was (landing 
« by the Table ; the laft Piftol went off as the water- 
«* man came up. 

» 

Cft Mr. Lutterel was found lying before the Fire-place, 
"He had received ten confiderablc wounds; two at 

"kaft 
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lead of them, mortal; one zGun-Jhot wound about • 



an Inch below the right bread, and one with a fword 



an iiit. 11 iiruiw 1 nr >l-j 

* 4 in the Thorax^ which had wounded the Diaphragm. 



cc 
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c< Tranter was wounded in his right-hand, and had a 
" rafgre on his Wrift, and he had alfo a flight wound 
on his head. Reajon had a little Wound in one of 
his Fingers. Two Pieces of Ball were extracted 
" from Tranter*s hand. Captain Luttrel furvived thefe 
*' Wounds about twelves Hours, and converfed in a 
iC recolle&ed manner : he declared to the Clergyman and 
Ci Surgeon w ho attended him, that he never drew his 
•• fword or fired a Piftol ; that he was barbaroufly 
murdered ; that they both ran him through ; that 
Reafon drew his (Mr. Lutlrefs) fword, after (tabbing 
him ; and that he broke it in Reafon** hand. It ap- 
peared in Evidence that Mr. LutterePs Finger and 
Thumb were cut: and the hurt of Reafon's Finger 
leems to have happened in the fame ftruggle for the 
cc fword. 

c< All thefe points of Evidence appear to bear one 
way and mutually to confirm each other : for with 
regard to the Witnefs on the oppofice (lie of the ftreet 
" mentioning (as (he did) the Piftol to have been taken 
• c off from the Window, the room by other circum- 
u fiances appear^ to have been a fmall one ; the diftance 
" of the Table from the Window could not therefore 
<c be great ; and to a fpefiator acrofs the ftreet, if any 
cc one took the Piftol from the Table, it may naturally 
•* be fuppofed, the appearance would .be as if he had 
u taken it from the Window. 

B b b 4 V But 



cc 

cc 
cc 
cc 

cc 



cc 
cc 



CC 
CC 

Cf 



CC 
CC 
CC 
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u But there was one material difficulty in the ao 
u count given by the deceafed. He faid, according to 
*' the Evidence of one of the Surgeons, that the 
little man held the fir ft piftol to his bread, and (hoc 
him in the body'; and that then the fat man held 
the other piftol to his head, and {hot it off. Now it 
" is difficult to conceive how in doing this he (hould 
" be able to avoid wounding his companion ; yet it 
" does appear by the Surgeon's Teftimony, that there 
cc were powder-marks on Mr. Lutterel's Face, and that 
cc confequently fince the Gun-fhot Wound was below 
" the right breaft, neither of the Piftols could be 
" fired by him again ft any other perfon. 

On the other hand, for the Defendants, it ap- 

peared, that the deceafed, who had difclaimed having 

given any Provocation, on being defired to recoiled: 

c ' himfelf, faid, that they gave him abufive language, 

"which had induced him to ftrike one of them: 

"this appears to have been the caufe of the flight 
cc wound Tranter had received on the head with a cane 
" or ftick : and the Witnefs for the Prifoners, on whofe 
"teftimony alone this refts as to the circumftance of 
" original provocation on the part of the deceafed, far- 
" thcr fays, that he acknowledged he feveral times 
c< threatened him; the probability of this is to be 
" eftimated by the fuuation of the piftols and all the 
" Other circumftances taken together* 

" It is to be obferved, that, according to the Boy's 
* Evidence, no deliberate intention, fecretly referved in 
M his mind, of getting to his lodgings in order to 
" avail himfelf of the piftols, feems imputable to 
" the deceafed : for it was in Evidence, that he offered 

"to 



Continued. 

li to go to Wejlminjter 9 and they refufing this, apt laft 
" confented to go to his Lodgings. 



4C 
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With refpeft to his pretending to go up ftairs for 
the Money, neither does that appear, but the con- 
<c trary : for he had defired Mrs. Lutterel to fetch the 
* c Money, No ftrefs can be placed on the fuppofed 
** lenity and gentlenefs of the Officers : which feems 
c< merely to have confided ii> an improper indulgence 
** accompanied with mod ofFenfive behaviour towards 
€c the unhappy Gentleman, and aflfumed as a pretence 
€t for extortion. On being ref ufed their Civility Money, 
" it is probable Mr. Lutterel might fee fufficient in 
«• their behaviour to believe, that paying what he was 
" legally liable to pjry would not prevent his being 
cc forced from his lodgings : with this apprehenfion, as 
" it fhould feem, he brings down the Piftol ; and if 
Credit is to be given to concurrent uncontradi&ed 
Teftimony and corroborative circumftances, he was 
readily induced to lay them out of his own power, 
" when reminded of the fituation of his Lady, and the 
Alarm that might take place. That the wounded 
and difarmed viftim was not proved to have begged 
c< verbally for mercy, but was fcen with his hands 
cc raifed and extended,— his filence and fituation plead- 
u ing for him,— can hardly be thought a difference fa- 
tc vourable to the Prifoners. No Language could fpeak 
c< fo much. * 

cc Imperfeft Reports are indeed very juftly cenfured 
" as the bane of all fcience that dependeth on the pre- 
* c cedents and examples of former times : efpecially 
fC in a Cafe like this, where every circumftancc weigheth 

ri fome* 
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° fometbing in thcfcalcof Juftice. And in illuftrating 
by Cafes the important Theory of Evidence on the 
moft aweful fubjedt to which ic can be applied* 

r 

•' nothing clear, fatisfa&ory, or certain, could be de- 
c< rived to the Student from an incomplete reprefea- 
f< tation. The Cafe, however, in all its circumftances, 
" fo far as they feemed either way capable of affedting 
" the Decifion, it is hoped, is "here fully fet before 
" the Reader, whofe Judgement on it is to be deter- 
<c mined by general Principles.* 

m t Rowi • " R° w h'* Son fights with another Boy, and is 
cro R ia! z 7 6. fC beaten : he runs home all bloody to his Father, who 
453 P °* <c ta ^ e s zfmatt cudget y and as it fcems (after running 
Y£S£%? % ' « three quarters of a mile to overtake the boy by 

*• whom his fon had been beaten) gives a (ingle ftrokc 
€€ with this ftick, of which the boy afterwards dies* 

" This was ruled ManJIaugbter : becaufe of the 
" fudden beat and paffvon : and becaufe, as it feems, the 
fC inftrument was not likely to kill, nor were the 
41 blows, with virididtive cruelty, repeated* 

fc After reciprocal Words of Provocation, if an 
<c immediate combat enfue, and one kill the other, our 
cc Writers in general on the Crown Law agree this is 
cc but ManJIaugbter, if no unfair advantage be taken : 
€l and that in fucb confliftf it matteretb not whether the 
u per/on killed or bis antagonift gave tbefirft blow* 



* The Hiftorian of the Ro- the/e Bailiffs could prove, and as 

Vd.IV. *93>4* man Empire almoft direQly ftrong a one at leaft as they, many 

charges as Murder in Belifarius fuppofition compatible with full 

an A3 for nvhicb that General proof, c$uld pojjiby have* 
pad a much better Defence than 

* ^ A b«c- 



0/ killing in fudden Comlat.~~'Dueh\ 747 

«• A benevolent and learned Author has controverted f^\^ 
<c thtf opinion : and contends that killing with any *fc-"$L.£C 
€€ weapon, which from its Nature is prefumrd to be «* 
cc deadly (otherwife than in the execution of Juftice, 
4i or juft and neceffary Self-defence) is Murther : and 
4 * that Paffion excufeth not where the Inftrument em- 
€C ployed demonftrates an intention of killing, or of 
" doing fome great bodily harm likely fo to terminate : 
* c for that voluntary killing without necejfuy is the very 
c< Definition of Murther. 

€C Thus much is certain, that any degree of preme- 3 Inft . 55# 
€C ditation, any interval in which the Guft or Paffion § 4 . 
+*• fubfides, will take away, in fuch Cafe, the excufe 
" allowed to human infirmity, and the killing will then 
< c be Murther : for which reafon in ,Manflaughter there 
*' can be no Acceffaries before the fad ; becaufe, if 
"not unpremeditated, it is not Man/laughter, but lHawk#7 ^ 
4< Murther. 

" It is manifeft that this confideration affc&s the 
€€ Cafe of duelling : and that the very fending a ChaU 
« knge % or retaining feconds, is decifive Evidence of 
44 that deliberate purpole which conftitutcs Homicide 
€€ prepenfe. 

" A killing confequent on a Trefpafs will be Man- Foiu »js~-6*» 
"Jlaugbter, when it would be otherwife Homicide by 
* c Mi/adventure. 



Of 



* *> 



74* Homicide on Malice prepenfe % or Murtbcrl 

Title VII. 

Of Homicide on Malice prepenfe, or Mvrther* 

" The Idea of this Crime may be formed by nega- 
" tive Indudion from the preceding particulars : for 
" if it be neither Homicide founded on public Juftice, 
cc nor in neccflary or excufable Self-defence, nor in 
" Pafiion, nor in Accident, it remains that it is 

€c MURTHER. 

c v* However, it is proper to (hew by Cafes Evidence 
" of Fadls charaftcrizing this offence. 



(S We have feen that moderate Correction is excufcd 
44 under the head of Mi/adventure : but Correction un- 
relentingly continued, though the ftrength mani- 
feftly is finking under it; Correction with Inftru- 
ments not adapted to j aft and reafonableChaftifement, 
but likely to produce Death, will be Murther. 



44 
44 
<4 
4C 



x.T.Crey. <c Thus where it was found upon aj^t/j/'Verdidt, 

Kc1, **' " that the Prifoner was a Blackfmitb, and that William 

•• Golding^ the deceafed, was his fervant, and that 
" Grey gave him an order relative to the bufinefs of 
cc his Trade, which Golding negle&ed to perform : 
44 That Grey coming in, afked him, why he had not 
" done it, and told the deceafed, that if he would not 
"ferve him, he fhould ferve in Bridewell % Golding 
* c replying, that he had as good ferve in Bridewell as 
14 ferve Grey, he immediately, without other provoca- 
tf tion, ftruck Golding with a Bar of Iron, with which 
<c they were working together at the Anvil, and by the 
* faid Blow brake his (kull, of which he died. The 

? Judges 



<c 

€€ 
t€ 
€€ 
CC 



Murder cr Man/laughter from the Inftruments and Cir* ^49 

cumftances of Correction, &c. 

cc Judges of the King's Bench, and Bridgeman, Chief 
•* Juftice of the Common Pleas, agreed this was ikfor- 
Cc der : but the man being of good character prior to 
" this offence, it was certified tp the King, that, al- 
though in ftri&nefs of Law he had been guilty clearly 
of Murder, yet it was attended with fuch circum- 
dances as might render him an object of his Ma- 
jefty's Grace and Pardon, he having a very good 
Report among all his Company of the Trade and 
** of all his Neighbours. And he was pardoned ac~ 
44 cordingly. 

C4 In this Cafe one of the Judges* cited a Cafe at • M ort9n 
c< the Oxford Aflizes before the then Judge of Affize, + + j wtu 
" where a fmith being chiding with his fervant, he 
* c having a piece of hot iron in his hand, ran it into 
" hisfervant's belly, and it wa$ judged Murtber, and 
cc the party executed. And Bridgeman, Chief Juftice 
" of the Common Pleas, faid, that in his Circuit there 
« c was a Woman indifted for murdering her Child ; 
<c and it appeared in Evidence, that fhe kicked her, 
" and ftamped upon hex Belly, and he judged it Murtber : 
cc And Twifden faid, he ruled fuch a Cafe formerly on 
" Gloucefter Circuit : for a piece of iron or a fword, or 
* c a great cudgel, with which a man probably may be 
u (lain, are not Inftruments of Correftion : and there- 
u fore where a Mafter ftrikes his Servant willingly with 
" fuch things as thofe are, if Death enfue, the Law 
cc (hall judge it of malice prepenfe : as in the Statute, 
" enafting, that if one do cut out the Tongue, or put 
cc out the eyes of any of the King's fubjedls, of Malice 

u pre- 



75° 'Attack 6H & Petfon not then on his Defined 

tt pre penfe, it fhall be Felony ; if a Man cutteth out 
" the Tongue of another voluntarily, the Law judgetk 
<c it of Malice prepenfe : and fo where one Man killeth 
cc another without Provocation, the Law judgeth it 
*; ▼. l<i. Mor- "Malice prepenfe: and in the Lord Mor ley's Cafe ic 
t&6* 8Apr " " was refolved by all the Judges, that Words are no 
itCar.Tu " Provocation to leflen the offence from being Mut- 

<c tber 9 if one Man kill another upon ill Words given 
" to him* 



Kei. 



ss. 



Original Affault on a Per/on who bath not then drawn* 

Foft " If B. draweth his fword, and maketh a pafs at A. 

Kei. 61. s. p. « whofe fword is at that time undrawn* and then A. 

130. 

v. infra. f « draw and a Combat enfue, and A. be (lain, this is 

Ld. Raym. 148, " Murther in B. for B. by making his pafs, his adver* 
*' " fary's fword undrawn, (hewed that he fought his 

" blood •, and A.'s defending himfelf, which be bad a 

4C Right to. do, will not excufe B. 

Par. 2. 
Affault fought as a Colour for Homicide. 

" Much more where a Provocation is fought with 
fc an intent to kill, under colour of felf-defence or of 
fudden refentrnent, fuch killing is Murtber ; for the 
pretence is the (irongeft Proof of the deliberate 
ct Malignity of the Purpofe. Thus upon an Indift- 
•• ment of Murther, the C^fe was : 

R.v.R.Mafon. " ^e P r 'f° ner » Richard Mafon, was with the de- 
f«. ft, u 32 *r 5, " ceafed, IVilliam Mafott, another Brother, and fome 

wmch. Sutnnv * . . 

Air. 1756. " neighbours, drinking at a public houfe ; till, grow- 

4€ ing warm in liquor, but not intoxicated, the Prifoner 
•* and the deceaied began, idly and in fport, to pull 
, <c and pu(h each other about the room. They then 
" wreftled one fall, and foon after played at Cudgels 
** by Agreement. 



cc 

41 





Mason** Cafe. jgt 

%c All this time no tokens of Anger appeared on 
** either fide : till the Prifoner in the Cudgel- Play 
<c gave the deceafed a fmart blow on the temples. The 
<c deceafed thereupon grew angry, and, throwing away 
cc his cudgel, clofed with the Prifoner, and they fought 
" ferioufly a fliort fpace ; but the company interpofing, 
€ * they were foon parted. 



€€ 



The Prifoner then quitted the room in anger: 
and when he got into the ftreet, was heard to fay, 
with an execration, that he would fetch fomething 
" and flick him: and on being reproved, repeated, 
with yet more bitter execration, that he would fetch 
fomething and run him through the body* 









<€ The deceafed and the reft of the company con- 
t€ tinued in the room where the Affray happened : and 
€t in about half an hour the Prifoner returned, having 
<c put off a flight thin coat, which he wore when 
quitting the room, and put on one of a coarfe thick 
cloth. The door of the room being open into the 
*' ftreet, the Prifoner flood leaning againfl the door- 
" poft, his left hand in his bofom, and a cudgel in his 
c< right •, looking at the company, but filenr. 

° The deceafed invited him m : the Prifoner an- 
%i fwered, that he would not come in. Why will you 
ct not? faid the deceafed ; Perhaps you > will fall on mi 
<c and heat me 9 replied the Prifoner. The deceafed* 
€t aflfured him he would not : and added, Bejides> you 
cc think jourfelf as good a man as me at cudgels, perhaps 
"you will play at cudgels with me: the Prifoner an-p 

•* fwered f 



J5% Continued, 

w fwcred, lam not afraid to dofo, if you will keep off 
u yourfifts. 

cc Upon thcfc words the deceafed got up, and went 
u towards the Prifoner, who dropped the cudgel as the 
w deceafed was coming up to him. The deceafed 
,f took up the cudgel, and with it gave the Prifoner 
fC two blows on the ihoulder. (Thefe feem to have 
" been flight blows in the nature of a Challenge to 
<c renew the conteft with cudgels). The Prifoner 
" immediately put his right hand into his boforn, and 
* c drew out the blade of a tuck fword, crying, Damn 
"you 9 fiand off* or Iwilljtab you, and inftantty, with?- 
° out giving the deceafed time to ftep back, made a 
pafs at him, but miffed him : the deceafed there- 
upon gave back a little ; the Prifoner, fhortening 
the fword in his hand, leaped forward towards the 
*' deceafed, and {tabbed him to the heart. 

" The Judges, having had copies of the Cafe left 
*' at their Chambers, met in Michaelmas Vacation at 
** the Chambers of Lord Mansfield: and unani- 
" mo u fly agreed, that there are in this cafe fo many 
ct ctrcdmftances of deliberate Malice and deep Rc- 
cc venge on the part of the Defendant, that his offence 
iC cannot be lefs than wilful Murtber. And that nei- 
<c ther the cifcumftance of the blows before the fword 
cc produced, nor the precedent quarrel, alter the 
" Cafe : becaufe he appeareth to have returned with a 
u deliberate refolution to take a deadly revenge for 
J< what had pafled : and the blows were, on his part, 

" plainly 



u 
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Provocation fought : of Malice when its Effe&s are fatal 75 j 

to a P erf on not the QbjeB. 

* c plainly a provocation fought $ that he might execute 
/ c the wicked purpofe of his heart, 

cc He was foon after executed. 

€ * In Hale's Summary there i* * Cafe of killing summ. 4** 
€C with jnueh left Malignity in Evidence, on Provpca- 
*' tion fought, held to be Murder, 

" It is this: A. and B. faH out; A. fays he will Laurence^ 

J Cafe. 

€€ not ftrike, but will give B. a Pot of Ale to touch 3* ei». 
•* him ; B. (takes ; A. kills him : — Murder. 

" A. and B. are at fpme difference. A. bids 5. take H - H « p - Qi 

457* 

ci a pin out of the fleeve of A. intending thereby to 
" take an occafion to ftrike or wound B. which B. 
"doth accordingly, and then ^.-ftrikes B. whereof 
u he dieth : this was ruled Murder : becaufe it was 
4 * no provocation when he did it by the confent of A* 
" but it appeared to be a malicious and deliberate 
M Artifice thereby to take occafion to kill B. 

Par. t. 

Death of onePerfon occafionedby Mifchief intended jagdinft 

another* 

M There is a fpecies of Homicide, which in a vague 
ft fenfe may be faid to be mifadventure, but which in 
" criminal Jurifpyrdence is referred to a very different 
•• Denomination : when, for inftance, a man, meaning 
" to kill A. in attempting to execute that murderous in* 
" tent, mUTes A. and kills B. who is (landing near sL 
c< This on the cleared Principles is evidently Murther : 
for the Malice hath only glanced befide the perfon who 
was its objefl ; but a mifchief of the fame kind, and 
equal in degree, hath been actually produced.* And 
€< wherever the death of the pvty intended to be 
" (lain would have been Murther^ it will amount to the 



tc 
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Foft. z6u 



* Drlifium egrtditur pirfonam. 

C c c u fame 



754 Killing of Officers in the Execution of their Office* 

rot. t(f, *. « fame offence, if the ftroke or poifon take plac* 

u againft another. 

Title VIII. 

Of the killing of Officers in the Execution of their 

Office. 

i h. h. p.c. " The killing of Officers employed as Mini Hers of 
457# " public Juftice, or of private perfons exerting them- 

*' felves for the rcftitution of order and fecurity, is 

" Murtbtr. 

Foil. 3**> »• ** And the Officer is under flood to be under this 

" prote&ion of the Law, not only while in the aftual 
44 execution of his office, but in thofe circumftances 
" which neceflarily precede or are fubfequent, as in 
" teing or returning : for every privilege of perfonal 
" indemnity which belongs to a Witnefi belongs to one 
" who contributes his affiftance to the execution of 
" the Laws. Therefore an oppofition jrith intent to 
" hinder his doing of his duty, while on his way for 
" that purpofe, or a purfuit of him on his return, if 
" in either Cafe he be flain, will be Murther : for the 
" Power of the Laws muft neceflarily be fupcrior to 
* c that of any individual. * 

, h. n. p. c. " And the protection extendeth to every man, whe- 
463- «« t h cr rc q U i r cd or not, aiding the officer in the dif- 

" charge of his duty. 



Voft.'jio. 



€< In the Cafe of zfrtfb purfuit, and yet more of an 
<€ hue and cry, all who join in aid of the purfuers are 
" under this legal Protection. 



* Xeminem tyortet effi Legibus potent form* 

"The 



Under what Wturaat tie Qffictr is frotetiti. 75S 

* The Minifters of Juftke in civil fuits arc in the UM# 
*« fame manner protc&ed within the extent of their 

** Authority* 

Par. 2. 

Warrant protests the Officer % if good in Form, and iffuing 

from a competent Jurifdiftiom. 

« By the legal Frocefe under which to officer atfing Foft. *»»**"• 
« may not lawfully be refilled, and if aain in oppo- ch.vui. §s. 
« € fition to fuch Authority, the Killer incurs the guik 
" of Murthcr, is meant Procefs not defeSive in form, 
«' and ijfuing from a competent Jurifdifihn. 

w R. Curtis was indi&cd, at the Summer Affixes for *♦*.€»«* 

Anno 175BW 

"*• the Town and County of Newcaftk upon Tyne for *<>*. i } $. 
*« the Murder of William Atkinfon. 

«• Upon the Trial it appeared, that a Procefs, in 
« c the Nature of a Capias ad fattsfaciendum* iffucd 
*« againft one Charles Cowling out of the Town Court, 
«* directed to Jofeph Dixon, a fcrjeant at mace belong- 
41 ing to the Court, who prevailed on John Suretees, 
4 « another ferjeant at mace, to go and execute it for . 
*« him : Suretees was refilled by Cowlings with the 
« affiftance of the Prifoneo 

" On this, Suretees , by collufion between himfelf 
4< and Dixon, procured his name to be inferted by the 
« c Mayor's Officer in the Procefs, and then went 
•« before a Juftice, and made oath, that he did, by 
« virtue of the Procefs to bim and the faid Jofeph 
" Dixon direded, apprehend the faid Cowling-, who by 
"wreftling and ftrokes got out of his hands and 

<c efcaped. 

« Thereupon the Juftice granted a Warrant, di- 
«• rcfted to all Serjeants at Mace, Conftablcs, and 

C c c a i4 other 



Foil, 136, 7, 
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756 Curtis's Cafe.— On the Refifl arte e U M Officer aBing 

under Warrant. 

" other Officers within the faid Town and County, 
" reciting the Procefs, the Arreft, the Reflftance, and 
u Efcapc, as dated in the complaint, and command* 
<c ing all Officers, &c. to apprehend the faid Cow- 
(C ling % and bring him before the Juftice who granted 
cc the Warrant, or any other Juftice of the Town and 
" County, to be dealt with in the premifes ai the 
**• Law dire&eth. 

<c On receipt of this Warrant, Dixon and Suretees, 
who were both ferjeants at mace, as has been 
ftated, went back to Cowling's Workfbop, taking 
" with them the deceafed and one Coulfon, as their 
" ajfiftants. They found the (hop-doors {hut, and 
cc calling to Cowlings who was there with the Prifoner, 
" informed him they had an efcape warrant againft 
• c him, and required him to furrender: otherwife they 
" faid they would break open the door. 

" Cowling refuied to furrender j and the prifoner 
" looking out at a Window with an axe in his hand, 
cc fwore, that the firft man that entered fhould be a 
• c dead man. Dixon, however, with Coulfon and the 
c * deceafed, broke open the (hop door, and the de- 
" ceafed being foremoft, the Prifoner, with one blow 
c< of the Axe on the left fide of the Head* killed 
" him. 



<c On this Evidence the Prifoner was found guilty 

" of wilful Murtber : but doubts having been cx- 

"prefied by fome gentlemen of the profeflion, he 

" was refpitcd till the opinion of the Judges could be 

'•"Wk6n. . j . 

"On 
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Cafe continued. 1S1 

« On a conference, nine of the Judges prefent 
(with whom mimct, Juftice, who was abfent, con- 
curred) held it to be Murtber : but two thought it 
was only Manfkugbter. All agreed ir was a legal 
Warrant, though obtained by unwarrantable pre- 
" tenccs and perjury : for that where the Juftice hath 
«* Jurifdiftion, the Validity of the Warrant never will 
" depend on the Truth of the Information. 

« They likewifc agreed, that Peace Officers, having 
" a legal Warrant to arreft, for a Breach of the Peact* 
" may break open doors * giving doe notice of their 
** Warrant, and having demanded admittance. 



" The point her* in qucftion was» IVbttfur due 
«• Notice bad been vm* ^pd if not, Wbat wotM 
« be tht iftfi of iff mi£i«+ undej all the circumftanc.es 
««pf thisCafc? 

« On the firft of thefe Queftions the aflual deter- 
« minatiori of the Cafe turned : and the nine Judges 

* were of opinion, that no precife form- of Words 

* being required in a Cafe of this Nature, it was fuf- 
«< rkient if the party had notice that the Officer came 
« not as a mc F e Trefpaffer : and that if, after this 
♦< Notice, he .refift, and the Officer, or any of his 
« afliftants, be killed in confequence of fuch refiftance, 
« it will be Mmber * provided that it appear in Evh 
« dence the Officer had a legal Warrant : for that the 
« perfon, aft« fuch notice, making refiftance, doth 
« it at his peril. He afteth avowedly and deliberately 
« in defiance of the ordinary courfe of Juftice. 



Ccc 3 



"The 



758 Cafe continue*?. 

cc The Judges on the other fide went upon the 
<€ ground that an efcape did not ex vi termini, or in 
" notion of Law, imply a breach of 'the peace ; and 
c< confequcntly that there was not due notice of their 
" coming with an authority grounded on fuch breach \ 
u and that therefore the Officers were mere Trefpaffers* 

" and the killing of them not Murtber. 
* 
c * But fome of the Judges were of opinion, which 

<r feems indeed to be well warranted, -and apparently to 

*' have the concurrence of Sir Michael Fofier, that it 

« would. have- been Murtber, even admitting the Of. 

" ficers could not juftify breaking open the Door. 

€C They had made no Arreft : and if merely Tref 

• c paffers % they were not fo againft the Prifoner, nor 

" was any injury done to his perfon or property. And 

« 

€C that fuch a tfrefpafs againft another was not fufficient 
" provocation for killing a man in fuch a manner, and 
" that too in performance of a preconceived intention. 

"From this Principle, that the legality of the 
" Warrant, in point of Form and Competency of 
" Jurifdi&ion, is fufficient to intitlc the Officer to 
" protection, and to render abfolutely unlawful re- 
" fiftance againft it, refults the confequence, that the 
" Writ and Warrant is fufficient to be produced in 
" Evidence where a perfon is killed in executing Pro* 
" cefs from a Sheriff, and the killer is indifted for 
" Murther •, and that it is not necefiary to produce the 
s.'a. c2m cc Judgement or E>ecree. And accordingly it was 

44 ruled by Lord Hardwicke. 



Foft* 3*1, 2. 
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Whether DefeB of Authority /ball avail thofe who re/ijf, 759 

being ignorant at the Time of fueb Defeff. 

** But the Quezon has been varioudy difcuflfed; — 
«' If an Officer aft without Authority, and Refiftance 
" be made by perfons not confcious of the defect \or 
*' his Authority, nor dire&ly interefted in the feizure 
«• thus made, whether this defect lhall avail fuck 
« perfons fo as to difcharge them from the Crime of 
" Murther T 

Title IX. 
Of Refifiance to a defeBive Authority not known to hi 

fucb. 

*« We will Hrft obferve on a Cafe where the Deleft j^. „. ^ 
" was previoudy known: which is here ftated as the *| c^"«- ^ 
«• Facts are faid by the Reporter to have ftood on the «*• ** *• 
«« fpecial Verd ict. *£• *■ ** 

** John Berry and two others, without Warrant ', 

«« impreffed a Man to ferve in the King's fervice againft 

• " the Dutch, who thereupon went with the faid Job* 

«« Berry quietly into Clotb Fair, and Hopkin Hugget, 

«« wuh three others, walking together in the Rounds 

«« in Smitbfield, and feeing the faid Berry, with the two 

«• others, and the Man impreffed, go into Cloth Fair, 

«« inftantly purfued, and overtaking them, demanded 

«• to fee their Warrant, but were (hewn a Paper, which 

«« jhey faid (and as it appears truly) was not a War- 

" rant : and immediately they drew their fwords to 

« refcue the faid man impreft, and did thruft at the 

«« faid John Berry (not having, at that time, fo far as 

*« appears, a fword drawn) whereupon the other party 

« drew alfo, and they fought together •, and Hugget 

' " gave Berry the Wound in the Indictment charged, 

" whereof he inftantly died. 

"All the Judges of England being affembled, 
« eight, of whom were the Chief Juftice Bridgeman, and 
*« Hales, Chief Baron, were of opinion this was Man- 

C c c 4 "Jlaughttr 
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j6o HuggbtV Cafa with Obfcrvations. 

« 

"Jtaugbter only, as then advifed, though they did 

• ♦ « ^ 

" not abfolutely bind themfelves to the then dcclara- 
(C tion of their fentiments. 

44 They faid, if a man be unduly arretted, or re- 
u ftrained of his Liberty, by three men, although he 
cc be quiet, and do not endeavour any refcue, this is a 
€l Provocation to all other Men of England for com- 
" mon Humanity's ftkc to endeavour his refcue. 

cf On the other fide, Kclynge, Twifden, and two other 
" of the Judges, thought that this was Murtber : there 
" being, in their opinion, no provocation at all : for 
€t that infulting Words to the party, how offenfive 

44 foever, were held to be no, provocation fo as to 
" reduce a killing occafioned by them to lefs than 
iC 'Murtber : and that the feeing of a man unduly im- 
€4 preffed, who went quietly, could be lefs fo to pcr- 
44 fons who were no Friends or Acquaintance, but 
" merely ftrangers, and who, without defiring thofe who 
" had him in cuftody to let him go, drew, and ran 
" at them. 

" Perhaps this laft circumftanee may be juftly 
cc thought to argue fuch a wanton nefs of attack as 
" comes within the limits of Murtber; but had there 
cc been a demand and refufal, then, under the circum- 
44 fiances of this Cafe, there ftems no reafon for en- 
44 tertaining an Idea that it could be more than Man- 
"JIaugbter. Perhaps on that fuppofition it would have 
cc been more properly juftifiabk Homicide: for, inftcad 
c * of an excufabk killing on perfonal Provocation, it 
4 * would then have been the reiult of a neceffary inter- 

2 « pofitidn 



Tooley'j Cafe. 761 

" pofition in behalf of a man injurioufly deprived of 

"his Freedom: a Duty incumbent on them as Men 

cc and Citizens. Had Hugget $ or any of his party, 

c< even without fuch demand, knocked down Berry 

cc with his Fift, by which he had died, (after being 

convinced there was no Warrant) this too, it Ihould 

cc feem, clearly could have been only Man/laugbter : iaiuym^ 

" but the drawing and making a puih againfl perfons 

" not then on their defence is undoubtedly a material 

" confideration. 

"In the preceding inftance the want of z legal 
9€ Warrant was previoufly difcovered by the Refcuers : 
4C in the Cafe now to be confidcred it was otherwife. 

lt On an Indiftmcnt againft the Defendants for the 1 Ra y m. «^6. 
" Murtber of one Dent> the Jury found a /fecial Ver- * e J'. v * 00,ey 
diff: dating an Afl: made in the Reign of Queen IC * Anae * 
Elizabeth, for the Government of lVe/lminJler % ap- 
€l pointing a Court within that City to punifli inconti- 
* c nence, according to the Cuftcm of London. They 
€< further found, that by the Cuftom of London, any 
€i Conftable may execute his office through the whole 
€< City : and that the like hath been ufed in the City 
" of Wejtminfter. 



cc 

cc 



" And that on the 8th of March, 8 Ame, three 
4i Co->miffienerSt by virtue of the Aft for recruiting 
* c the Army, made their Warrant, diredted to the Con- 
« c ftables of the Parifh of St, Margaret* tVeftminfter, 
4i within the City of Wefminfier* to rmke ft arch 
44 within the faid City and Liberty for perfons within 
44 the defcription of that A£l : which Warrant, after, 



"on 
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" on that day, wit delivered to the Conftable* of St. Mar* 
" gar et$ to be executed. And farther, chat after, on that 
" day, Samuel Bray came into the Partth of St. Paul, 
o u Covent Garden* to execute the faid Warrant : and 
" after, on the fame day, between eight and nine at 
" night, found one Anne Dekins in the ftreer, between 
" the Play-houfe and the Rofe favern* whom he fuf- 
" pcded to be a diforderly perfon ; 4nd then and 
" there, as a diforderly perfon, took into his cuftody, 
w to carry her to prifon for her fafe cuftody. That 
<c the fame Woman had been before taken up by the 
" faid Conftable as a diforderly perfon : ' that, on 
" being taken up the faid 8th of March* (he had not 
" mifbehavcd herfelf : that Bray had no Warrant to 
" take or to detain her : and laftly, that after the 
" taking of the faid Anne Dekins^ the Pri Toners ($ray 
" then having her in cuftody) in anorher place, called 
" Covent Garden* did meet, drew their fwords, and 
" aflaulted Bray* to refcue her from his cuftody : that 
" he (hewed his Conftable ftaff, and declared he was 
" about the Queen's bufinefs, and intended no harm 
** to the Prifoners : whereupon they put up their 
" fwords, and Bray carried the Woman to the Round* 
u boufe : that the Prifoners* a little after, the faid Anna 
" Dekins being in the faid Prifon in Covent Garden* 
" drew again, and aflaulted the faid Bray on account 
" of the imprifonment of the faid Anne Dekins* and 
" to get her difcharged : that Bray called perfons to 
" his affiftance to keep her in cuftody, and to defend 
tc himfelf from the violence of the Prifoners: that 
" Dent came to his Affiftance, and before any ftroke, 

u oae 



/ t 

Opinions of the Judges divided. 763 

< c one of the Prifoners gave Dene the mortal Wound 
Ci in the Indi&ment mentioned, of which he died : 
€€ and that the two others were aiding and aflifting. 

" The Judges were divided : Holt, Chief Juftice, 
« Powel, Powys, and Gould, Juftices of the King's 
" Bench, Barons Price, Bury, and Level, that it was 
cc Manjlaugbter ; but Trevor, Chief Juftice of the 
«• Common Pleas, Blencow, Tracy, and Dormer, Juf- 
cc tices of the Common Pleas, and Ward, Lord Chief 
cc Baron, that it was Murtber. 

1 " The laft day of the Term, Holt, in the King's 
€C Bench, delivered the opinion of all the Judges. He 
"faid, thofc Judges who thought it Manjlaugbter 
" founded their opinions upon the following reafons : 

" That it was a fudden A&ion, without any pre- 
" cedent malice, or defign of doing hurt, apparent, 
€< but only to prevent the imprifonment of the Woman, 
<c and to refcue her who was unlawfully deprived of 
u her liberty. That the power of the Conftable was 
" not enlarged by the Statute of Elizabeth : that if it 
4C were, he was not ading under that Statute, but 
«« under Commiffioners appointed for a different pur- 
€< pofe j nor legally as Conftable, had it been within 
" his diftrift, for fome precedent ground of fufpicion 
<c fhould have appeared : and that therefore the Pri~ 
44 foners in this Cafe had fufficient provocation ; for if 
cc one perfon be imprifoned unjuftly, it is a fufficient 
«* provocation to all perfons, not merely out of com- 
* f paffion, but becaufe the Liberty of the Subject is 

" invaded 



764 C*fc °f Sir Haary Ferrers cit*4i* explanation. 

44 invaded hy the very means provided for. its defence, 
c< which is a provocation to all the fubje&s of England. 

cc Of the five Judges who thought it was Murtber, 
" four concurred in opinion that Bray had no Autho- 
w rity ; but of thofe four held, at the fame time, 
44 that flic, being a ftranger to the Prifoners, it was no 
u provocation to them. 

44 In Anfwer to the Objection, that the Prifoncrs 
44 were ignorant of the Defed of Bray's Authority in 
44 this Cafe, and therefore could not avail themfelves 
44 of an extenuation refulting from this defedfc, Holt, 
44 Chief Juftice, anfwered, it was like the Cafe of 
Sir Harry Ferrers % who w^s arretted by a Warrant, 
" naming him Knight* when he was Baronet , and his 
(c fervant killed the bailiff, which was adjudged only 
44 Manjlaugbter % becaufe he was arretted by an ill 
" Warrant. And he put the Cafe, if a Man, having 
" a Judgement againft him, goes abroad, and upon 
44 his return is informed that there are Bailiffs in his 
44 houfe : he goes in and kills a Man under this fup- 
" pofition •, but it proves they are thieves who are 
44 come to rob him : in this Cafe he is not liable on 
44 an Indi&itaent of Murfber : he has ignorantly done 
44 an Aft to which the Law annexes no criminality ; 
" and the Ignorance of Fa3 may excufe t but ihall 
44 never condemn a pcrfon, * 

44 To the reafoning on that fide which held the kill- 
44 tng of Dent (the perfon whom Bray had called to 
14 his affiftance) only Manflaughter, thefe confutations 
44 have been oppofed. 
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« That 
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u That the Cafe of Hugget does not feem to war- Foil. 311,4. 
*' rant this Decifion, becaufe there was a quarrel and 
C€ affray, and fwords drawn on both fides : (but for 
" this View of Hngget's Cafe there appears hardly a 
"jfuflicient Authority: Kefynge's Report, who had 
" fuch means and obligation to be exactly informed, 
ff not correfponding with thefe circufmftances) that, 
4i With refpeft to the Cafe of the fervant of Sir Htnry 
** farrers, that was a quarrel after Sir Henry had fob- 
if mitted to the Arreft, and was put into a place of 
€< fecurity. 

u The Reporter from whom we muft derive our 
" immediate light on this fubjeft, thusftattes the Cafe : 

u That the Indi&ment was -againft Sir Henry Ferrers, R v Sir H# 
M Knight, who pleaded the Mifnomcr, and on a fecond £™ r, ; r# 3?Ifl# 
<f Indictment, the general IJue, and was tried at the Tr * xoCar - 
<f Bar : and upon Evidence it appeared that he was 
c< arretted for Debt, and that Nightingale, his fervant, 
* c in feeking to refcue him, as was prttended, killed 
€f the faid Stme. But becaufe the Warrant to arreft 
u him fcas by the Name of Henry Ferrers, Knighr, 
«« and he never was a Knight, it was agreed by all the 
u Cmrt, that it was a variance in an effential part of 
€i the Name, and they /had no Authority by that War» 
c< rant to arreft Sir Henry Ferrers, Baronet ; fo it is an 
" /// Warrant \ and the killing of an officer in execut- 
" ing that Warrant cannot be Murther, becaufe no 
" good Warrant* But upon the Evidence it appeared < 
" clearly, that Sir Henry Ferrers, upon the Arreft, 
<c obeyed, and was fent into an Houfe, before the 

* f fighting 
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1 / c< fighting betwixt the Officer and his Servant, wbere^ 

€c fore he was found not guilty of the Murder and 
« Manfiaugbter. 

cc Nothing is here dated of a quarrel ; and if the 
'• Defence had been tenable on the ordinary proof of 
" chance-medley* it feems very improbable that an en- 
" deavour to refcue would have been fet up, or, as 
u Croke fays, pretended, undc^ circumftanccs fuch as 
€C thofe of the Cafe. 

<c Sir liarry Ferrers*% Cafe appears then, in reality, 
" to have turned, fo far as the fervant was concerned, 
" upon the formal Invalidity of the Warrant. 

r«a. $15,6. "That in foolefs Cafe (a Diftinftion, of which 

Ci neither the exiftence nor the importance can well be 
controverted) the perfons (foldiers) who drew on 
Bray, unarmed againft fuch weapons, put up their 
fwords, appeared to be pacified, and cool reflection 
" feemed in fome meafure to havq taken place. At 
" the fecond Meeting the deceafed received his death's 
" wound ; before a blow was given, or, for aught ap- 
14 peared, offered, on the part of him, or any of his 
" party: and this rather upon refentment, and a 
" principle of revenge for what had before palled, 
" than upon any hope or endeavour to affift the Wo- 
<c man, (he having been fecured in the Round-houfe 
" before the fecond encounter, and before the de- 
"ceafed appeareth to have taken any part in the 
affair. 
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Not Provocation to the Individual, hut public Right* tht 767 

true Ground of Defence in theft Cafes. 



" That with refpeft to provocation, the illegality of 
** the imprifonmentt a fad of which they were ignorant, 
" could not be efteemed to have been any ; or had it 
" been a provocation, it would not have been fuch an 
** one as to excufe voluntary homicide. 

" Thus much, it (hould feem, may, and ought to 
" be admitted : nor is it on the ground of Provocation 
" that fuch A& (hooki be excufed. 

" But if a Perfon fee one Man in aftual Cuftpdy of 
" another, and endeavour to refcue him, and refift- 
" ance being made, he kill the Officer of Juftice, or an 
" affiftant to fuch Officer, if a legal Warrant exifted, 
" his Ignorance of this Fa& will not excufe him : if 
" the Officer were without Warrant, under which he 
" might legally detain the party, the refiftance to hts 
refcue was unjuftified, the Officer being in effetit 
as none for this purpofe ; and whether the perfon 
" refcuing fufpe&ed or believed him to have legal 
" Authority, does not feem to vary the legal confe* 
" quences flowing from the Faft once afcertained : if 
u he believed him to have none, (till if he had, it 
*• was at the utmoft Peril of the perfon thus inter* 
** pofmg; if be believed him to have Authority, yet 
" if he was in fad holding another in reftraint ille- 
" legally, the mifapprehenfion, which could not have 
*• excufed the party killing, had he ralhly taken on 
" him the Rifque of refitting a real Authority, (hall 
" not, on the fuppofnion of its being defective, de- 
ftroy him, if he has, in fad, refitted a void Au- 
thority, though on the fuppofition of its being real. 

Title 
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768 Implied MaUal 

Title X. 
Of implied Malic b. 
w The Malice **/foi by Law is z felonious intent: 
« not a defign merely conceived from hatred towards 
K a particular perfon. 

c * Thus where one goes forth with an avowed inten- 

" tton of killing the firft man he meets, and meeting 

" one whom before he had never feen, kills him, 

" there is no need of proof of particular Malice. 

i h. H. PC. " So where one gives Poifon knowingly to another, 

mH^pic. So. «* the poifoning itfelf implies that deliberation which 

i h, h. p. c «« includes Malice. 

•« Or where one kills another, though in mutual 
" Combat, in purfuance of a deliberate intent to kill. 
. € * And of this deliberation it has been held to be 

It. t. Brom- 

a c !s Cir. ii. if f u ffi c ^ nt P roo ff where on a Quarrel, the one faid to 

fu* i*o* c< t ' lc ot ^ r » " wc ^S^t at t ' 1 * 8 ' t * me * * ^ a " have the 

M difadvantage from my high-heeled (hoes j and pre* 
*' fently after they went out and foughr. 

Cram t. T«ft. <C ^ n( * on t * lc ^ amc P rinc *P^ c appointing the f faf 
j& 6 * C ^ as bccn ^^ P ro °* °* * at malice which in Law 

ic implies a murtherous intent. 

Rcg.v. m»w "And on a fpeciai Verdift, on the Indi&ment for 
Sli^A. ** the killing of Mr. Cope, thefe Fafts being found, 

" that the Prifoner and the deceafed being in the 
*• Guard-room of the Tower, of which the deceafed 
" was the Lieutenant, the Prifoner reflected on a 
lc Woman then in company/ of acquaintance with 
4t Mr. Cope \ and that the Prifoner ufing many af- 
€< fronting Words, and threatening her, Mr. Cope 
w defired him. to defift, faying, that he mull protcft 
" the Woman \ on which the Prifoner defifted ; but 

Ci demanded 
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*' demanded fatisfaftion of Mr. Cope, who told him 
" that it was not a convenient place *, but that at an- 
" other time and place he would he ready ; and in the 
u mean time dcfired him to be civil, or to leave the 
" company : that the Prifoner rofe, and wis going 
** out of the Room, and in going fnatched up a 
cc Glafs Bottle full of Wine, and violently threw it at 
" Mr. Cope, and thereupon ftruck him on the head, 
c * and immediately drew his fword : that Mr. Cope, 
" riling from his chair, took another Bottle, and 
€C threw at the Prifoner, which hit him, and broke his 
" head ; but that Mr. Cope had no fword drawn ; and 
* c that between the Prifoner's drawing his fword, and the 
" thruft made at Mr. Cope therewith, by which he > 
cc received the mortal Wound in his left breaft, there 
" was no intermiflion. 

It was argued before all the fudges : who, except 
Trevor, Chief Juftice of the Common Pleas, were all 

€€ of opinion that the Prifoner was guilty of Af«r- 

" tber. 

" And if one hath a reafonable Caufe to go to an- ciemen t*.sir 

w othet's Houfe, to expoftulate concerning a difap- Appeal of Mur- 

" pointment, yet not fuch Caufe as would prevent his * *• *«p. 4*°. 
Entry again ft the Will of the Owner from being a 
a Trefpafs, and the OWner refift his Entry ; where* 
upon the party difappointed by the Owner draweth 

44 his fword and killeth the Owner, it fcemetb to be the 
better opinion that this is Mwtber. 

c< And where the killing has been in confequence of *w»tuv. FkSm 
" infulting geftures, this implies Malice : for the Law ° c n r * gEf^ 
u regards not fuch looks and behaviour as a provo- e{£ ** * 8 
* c cation. 

D d d « Whert 
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77? Murtber tyDurtJfeof ItHprifonment, depriving of Suf- 

tenance % Expofure % &c. 

in. inft. $*. " When a Gaoler kills a Prifoncr by Durejfe, the Law 

cc implies Malice from the manner of the Death. 
r. ▼. Bam. "On the Indi&ment againft the Warden of the 

W "J • 

Guiidh. on "Fleet, the Chief Juftice dated the Law, that if 

Appeal of 

Murther. « Cjfiell was removed without his confent to a place 

Jan. 26, 1729. # r 

ix.suTr. 18*. «* where a man lay fick with the Small Pox> not with- 

r * 

" {landing his expoftulation to the Warden, reprefent- 
• c ing that he had never had it ; that his dying after- 
<f wards of that diftemper, caught in the place to 
cc ' which he was fo removed, would be imputable as 
vi. *e.iu. " Murtber to the Warden : , but that without the con- 

18 b. 

Fo*. 322. " currence of thefe circumftances, it would not be 

2 S:r f 856,884. 

" Miirther. 

44 So caufing the Death of another by with- holding 
cc the nourifhment ncccfiary to fupport Life, is Mur- 
*• tber •, and of Murther thus perpetrated againft their 
" Child, a Man and his Wife were convided before 
44 Mr. Juftice Ajhburjt at the Bury Affixes. 
1v.C0mm.x97. « So wilfully turning loofe a wild Bead out of wan- 

IH.H.P.C. * ^ ° 

«*• « tonnefs amongft a Croud is Murtber, if one be 

" killed i becaufe of the apparent probability that 
4i fuch confequences would happen: and a Man in 
"doing an unlawful Aft • is pre funded to intend its 
44 natural confequences. 

"* ! V, 1U " And the Law feemeth to be the fame, if, after 

EX. XI. 29* 

44 notice of mifchief done, the Owner of a Bull or 

* c other mifchicvous Animal fuffer it to go loofe. 

crom^t. 24. w Laying an infant in an orchard, covered with 

h.ii.p.c. 43 i. <c leaveSj whcre a y; M came an d ftruck it, this ex- 

41 pofure was held Murther. 

"If 



Killing of an Officer known to be fuch ; or Per/on inter- 77 r 

firing to keep the peace, and manif eft ing fuch bis intent. 



cc 
cc 



If an Officer of Jnftice, having a Warrant from a 
competent Jurifdi&ion not defe&ive in Form, be 
<c refitted and (lain, or any 4>ther perfon be (lain who 
" cometh to his Aid, this is Murtber, as we have 
<c feen already : for the Law inferreth Malice from 
" the voluntary refiftance to its known Authority. 



u But it is ncceffary there ihould be Notice, either Foft. 310, 311. 
c< exprefs or implied : of fuch Officer within bis di- 

"firiO, it hath been deemed that the Law prefumeth 
" Notice : and fuch are therefore cajlcd known and 

"fworn Bailiffs* or Conftables. 

"And in the day, within the Diftrifr, the Staff, Kd.n5,6, 
cc or in the Night commanding Peace in the King's 
cc Name, or otherwife exprefling his Authority and 
€C intent, will be fufficient : for, though the ftafF will 
fl not make a Conftable, yet within his jurifdi&ion it 
" is a competent intimation of his legal interference. 
* € And after fuch Notice, it will be Murtber to kill 
Ci any Perfon interfering to prevent an aSual breach 
u of the Peace. 

Title XI. 

• c It is Murtber where Malice, and a probable Caufe h. h. p. cj 
" of Death is proved, though the Death might not * ' 
•• necefiarily have happened from the Wound alone. 



* Jurus et coitus* 
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Title XII. 

Obfervations on the Prefumption attached to Homicide 
bcfpeningby a felonious Attempt of a different Nature. 

" Of the legal cxiftence of this Prefumption, and its 

" effe&s in bringing within the Penalty of Murtber 

" fuch Fafts as otherwife would be Homicide by mifad- 

" venture, fufficient hath been faid \ but as an emi- 

P.p.l. 2*s— <c ncrit Writer has commented on the Principles of 

so# " this Prefumption* it is now proper to take fome Notice 

" of the confequences annexed to Evidence of this 
" kind. 



4( 
CC 



Where the Offence intended is a Felony without 
Clergy, and the accidental confequence is the Dealt 
" of a Man, there feems not to be much difficulty : 
*• for the Aft intended, if executed, would have fub- 
" jefted -the Offender to the utmoft Penalty of the 
" Law : and having, fo far as in him lay, done 
€i every thing neceflary to the commifiion of one fe- 
" lonious offence, by which Aft a greater Mifchief 
•* than he intended takes place, he may feem, not with- 
" out reafon, fubje&ed to the fentence which would 
44 have followed from the perpetration of the Crime 
• " which he attempted, 

m.iiift. 56. M But the Cafe put by Lord Coke is very ftrong: 

c< that if a Man fhoot at a tame fowl of another man 
" with an iU intent, which xnuft be underftood an intent 
" tojleal, and kill a man by tnifchance (as if hid in a 
" bu(h, for inftance, which is the example he gives 

" before in (hooting at Deer) this is Murtber. 

2 "Of 



Of Homicide in proftcution of a felonious Attempt of a *m 

different Nature. 

•• Of three Authorities cited by this venerable Com- 
u mentator, two at lcaft do not fupport the Point : 
Cf the one being an A&ion on the Cafe for negligently 

" keeping a man's own Fire, whereby the Houfe of 

" his Neighbour is burnt ; and the other, the Cafe of 

44 fighting with fword and buckler for amufement by 

44 common confent: and the Chief Juftice, Holt, in J^J nlraH 

44 delivering this Dodrine of Murther incurred by X 3 W - XII » 

" killing a perfon in confluence of an A& done with 

44 a different but felonious intent, feems not obfeurely 

44 to intimate that he finds rfot any Cafe to warrant 

" this opinion of his, though he refers to this pafiage 

44 in the Inftitutes, and adopts the example of fhoot- 

cc ing at a hen : and he fubjoins, that the reafon only 

" is fubmitted to the Judgement of thofe Judges >yho 

44 may at any time have that point judicially brought 
44 before them. 

44 That Cafe appears to have been upon the fpecial Kei. 109, 10. 
44 VerdiSty that Jofepb Beverton was duly appointed to # 

44 feize and apprehend all fuch Wool, of the growth of 
" this Kingdom, as fhould be carried to be tranfported 
44 into parts beyond the feas, and alfo all fuch perfons 
<c as fhould carry the Wool in order to be tranfported, 
44 And that Benjamin Plummer, John Harding* and 
4< others, on the 13th of March, about twelve at 
" Night, about feven m:les from the fea, did load thrpe 
44 horfes.with eight hundred Pounds of Wool of the v 
44 growth of England, in order .to tranfport it into 
€i France \ and that Jofepb Beverton, having notice 
* thereof, came, with divers other perfons to his 
<( afilftance, to a certain lane about feven miles diftant 

D d d 3 " from 
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774 PlumMbr'/ Cafe. 

" from the fea, in order to (lop and feize the Wool fo 
€< intended to be t rani ported 5 and Jofepb Bcverton, 
" with bis Afiiftants, hearing the faid three horfes 
laden with Wool, pronounced a Watch-word, and 
thereupon all of them ufed their utmoft endeavours 
to feize the #W, whereupon one of the perfons 
" unknown, in company with the faid Plummer, did 
" (hoot off a Fuzee, and thereby did wound the faid 
" John Har dingy being a Partner with them in the 
" defign of tranfporting the faid Wool > of which 
". wound he died* 

M The Judges were of opinion, that upon this 
cc finding, Plummer was not guilty of the Death .of 
" Harding : the unlawful Aft of the perfon who (hoc 
<c off the Fuzee being not in purfuance of the unlawful 
%% defign of the tranfporting of the Wool y in which 
" Plummer and the reft were engaged ; but collateral 
• c to it, and, in fo far as appeared, without any of the 
" others being contenting or privy to- it. 

cc It is obvious, therefore, that the Confequence of 
cr Homicide, in purfuance of a felonious intent of a 
<f different Nature, could not, in this Cafe, be before 
<c the Court : and accordingly, as we have feen, the 
,c Lord Chief Juftice carefully diftinguiflbed his fcn- 
€< timents on this, introduced as an illuftrative fuppo- 
44 fltion, from his judicial Opinion. 

" Had it appeared on the Verdi£f y that the Fuzee 
cc was fired by the man who killed Harding againft the 
<c Officers, whereby one of their own confederacy had 

" been killed ; that it would then have been Murtber 

"in 



That it Jhouldfetm the Felony attempted Jbould be in pari 775 

Gradu, • i. e. not clergyable. 

cc in the whole party : but neither does this apply : 
4< it being in reality no mQrc than the Aflertion of the 
" known Principle, 'where the Mifchief happening is ,h.h. p. c. 
** of the very fame kind with the felonious intent. * 66# 
cc Homicide being intended, and Homicide* though to 
cc another perfon, happening ; in which Cafe a per- 
44 ion's killing himfelf in the attempt to murther an- 
C€ other, as by a Gun burfting, hath been deemed 
filicide % which is only mentioned becaufe it was im- 
pofTible to carry the application farther in Cafes of l. t. 81. 
c< Felony where Mifchief happens of a like kind to 
c< that intended, however doubtful it may be thought 
4< whether it (hould be carried fofar. 

44 To a felonious intent this Rule muft certainly be . Foft #26f# 
<c confined : and therefore where in the barbarous 
illegal divcrfion of cock-tbrowing % a child (landing by 
was killed, Foster, Juftice, ruled it Manfhugh- 



«c 



4< ter. 



L. T. 801 



" And on the whole, it docs not appear there is any 
Cft direft Authority that an Attempt to commit a clergy- 
" able Felony of a different Nature (ball render that 
" Murtber which would otherwife have been Homicide 
44 by Mifadventure. The Rule, and the inftances, in 
" the great Lord Bacon, that in criminal Cafes , ge- 
<c neral Malice fujfices, with a Fa& of like Degree^ * 
Ck does not ieem to require, nor perhaps to admit this 
44 Conftrufiiun : and the Rule, that there is no equi- 
<c table Enlargement of Crimes, $ is a facred Muxim 
" of Humanity and of Juftice. ' 3 



* Incriminalibvsfuffcit generaLs Malitia^ cum F ago parts GraduS. 

§ Culfa a quit ate non intendtur* 

Lex remedial is rccipit cxtenftonrm ; panalis non item* 
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776 Prefumption of Malice 



V 

*» 



Tim'i XIII. 



Of the Presumption,*/ Malice under the 

Statute. 

rttW c< Thc Statute provide th, To the End that (tabbing 

" and killing Men on the Judden y done and committed bj 
" many inhuman and wicked perfons, in the time of their 
€t rage, drunkennefs, fudden difpleafure, or other paffion 
" of rntnd, contrary to the commandment of Almighty 
c< God, and the common Peace and ^tranquillity of this 
4C Realm, may from henceforth be retrained through fear 
€t of due punifbment to be irflifled on fucb cruel and 
c< bloody Mdlcfa&orSy who heretofore have been thereunto 
" emboldened by pre fuming on thc Benefit of Clergy, 



«• That it be therefore enafted, that every perfon and 
" perfon s, xvb'cb after one Month next enfiting the end of 
{' the then prefent Seffxon of Parliament, Jhould (tab or 
* € thruft any Perfon or Per font that hath not then any 
" weapon drawn, or tftat hath not then firft ftricken 
M the party which fhall fo ftab or thruft, fo at the 
u perfon or per font fo ftakbed or thruft Jhall thereof die 

M within 



under the Statute §f stabbing, 



177 



cc within the fpacc of six Months, although 1t can- 

cc not be proved that the fame was done of Malice 

<c forethought, yet the party fo offending^ and being 

w thereof convifted by Verdift of twelve Men, Con- 

".fejiotty or otberwife, according to the Laws of this 

" Realm, Jhall be excluded from the Benefit of his or 

* c their Clergy, and fuffer Death as in Cafe of wilful 
« Murtber. 



" With a Prpvifo, That the A5I, or any thing 
•* therein contained^ extend not to any Rerfon wbicb Jhall 
c< kill another fe defendendo, or by Misfortune, or in any 
Ci other manner than as afore/aid: nor to any per/on 
" which, in keeping or preferring the Peace, /hall 
€§ chance to kill* another, fo as not willingly, wittingly, 
• c and of purpofe, under Pretext and Colour of keep<- 
•* ing the Peace 5 nor to any perfon who, in chaftifing 
" or correcting his Child or Servant, Jhall, befide bis 
*• or their intent and purpofe % chance to hill. * 



i€ 



Contin. 

3 Car. I.e. 4. 

There ? i *' c «' u 



• The Statute fays, Jhall 

mce to commit Manslaughter : 

: the exprefiion is changed to 

Id the Ambiguity.. 

"here is a pailage in Shak- 

ire which one would al- 

fuppoie to allude to it. 

' Play indeed is at leaft 

* years prior to this Sta- 

t but as it appears by very 

f' Evidence that a Com- 



pliment to J amts was inferted," 
after his Acceffion, in the Clofe 
of the Play of Henry VIII. this 
too might be an Infertion. It 
is in the beautiful and exqui- 
fitely pathetic Speech of Ed* 
ward on being Solicited the par- 
don of a fervant,* after fufFering 
himfelf to be inftigated to the - . , . 
Murther of his Brother the Duke „"* r*" 
of Clannct, The Germ of this 

nobly 



/ 



77* Obferbolions. 



foJU »97< 



<c There is a tradition that this Statute was made 
" upon a fpecial occafion : be this as it may, the 

" manners and weapons of the times, and the hoftile 

" difpoficions of the minds of the Scots and Englijb % 

Ld.R1ym.845. <c gave occafion to frequent mifchief; a Ihort dagger 

" being often drawn from under the cloak, and made 
" the too certain instrument of a fatal revenge, 

" It has been faid to be declaratory of the Common 
% hJJ,\$6< u Law. This the eminently judicious Author of the' 

<c Difcourfe on Homicide juftly doubts : and indeed, 

c< great as the Refpeft is which the opinions of the 
cc Judges of England deferve, the Statute itfelf proves 
" invincibly that it was not thus confidered by the 
cc Framers of it. By the Limitation of the fix 
" Months* .within which the Death muft happen, by 
" the Period from which it was to commence, and by 
fC its being originally a temporary A&. 



p. 1350. 



nobly expanded fentiment is ther really written previous 

indeed to be found in Holing- fubfequent to the Statute, } 

Jbed, but the Amplification is expreffions which have much 1 

entirely of the Poet, and, whe- finity to fome in the Act. 



But when your Carters y or your waiting Fajfals, 

Ha<vt dene a drunken Jlaugbter, and defaced 

The precious image of our dear Redeemer 9 

Touftraigbt are on your knees for far don t far don j 

R. III. A, II. And I, unjvfly too, muft grant it you. 

St 1% 



c« 



F 



Qtt the GonflruBion of the Statute of Stabbing. 779 

cc However, in the conftru&ion, the Judges have 
" approximated the Statute as much as poffible to the 
44 rules of the Common^ Law. 

" With refpeft to the Cafe of a Man affaulted by St * 4«* , 
c * lbieves in his own Houfe, though having no wea- 
•* pon drawn, nor having ftruck him, his (tabbing of 
€t ofce of them, appears to have been fufficiently pro- 
cc tested by the term^ of the Provifo, from being 
<c drawn within the Statute. And in like manner, the 
"Cafe of the Gentleman who killed an Officer who 1H.H.P.C. 
" had violently pufhed into his Chamber, with in- 
" tent to arreft him, without telling his bujinefs % or uiing 
" words of Arreft : the Gentleman in his furprize, 
" not knowing him to be an Officer, took down a /word 
" that hung in the Chamber, and ftabbed him. This 
cc too appears to be covered by the exception of the 
<c Act. 

€% The fame may be obferved of the Cafe where, 1 h. h. p. c. 

474* * 
"upon an outcry of Thieves, a perfon who was con- jon«i (W.)4*9« 

44 cealed in a Clofet, but no Thief, was, in the hurry R.v.cook. 
44 and furprize of the family, dabbed in the dark. 

44 This, as the learned Commentator on that branch F.Cr.L. 199. 
44 of our Criminal Law remarks, might have been 
€< more properly confidered as Manflaugbter at Com- 
" mon Law, all due circumfpe&ion not having been 
" uftd, than ruled, as it was faid to have been, Chattce- 
44 medley : but that however, it , was clearly out of 
44 the Statute. 

» 

44 Shooting with any fort of Fire-arms, or with a 
" Bow and Arrow, has been held within the Statute : 

44 and 



7 to Shooting and ttrujling with a Staffs held within the 

Statute. 

c< and (in which the original difficulty of conftru&ion 
" could be very little) thrufting with a Staff. 

c ( * But throwing, whereby the weapon, of whatever 

c< nature, is delivered out of the Hand, at the time 

crfe 1 !***'* " °f the ft ro ^e given, hath not been thought to fall 

fe3T , l * x V # <l within the parliamentary defcription : not even 

oa.TA. $Ctfe# iC where a /word was thrown to twenty yards dif- 



4C 



With refpeft to a weapon drawn, a benignant 
interpretation has been allowed in favour of the De-, 
* r. h. p. c. " fendant : an ordinary Cudgel hath been held a wea- 
Godk 154. €C pon, fo as to take the Cafe out of the Statute. 



Toft. soi. 



c< The Judges have been divided on the conftruc- 
" tion of thofe words, not having then a weapon 
" drawn \ whether the then refer to the tnftant the 
" ftab was given, or to the whole time of the combat. 

" This difference of opinion took place on a Special 
Hii.T&ij.ii. u Verdifi which ftated, that words of Anger and Con-* 

u tempt having palled between the prifoner and the 
•• deceafed, the prifoner ftruck the deceafed with the 
** back of his hard ; who thereupon attempted to 
c * draw, but was prevented by the interference of the 
€C company then prefent, whereupon the deceafed 
" threw a Pot at the prifoner, which miffed him ; and 
" thereon the prifoner with his /word gave the wound 
" of which the deceafed died. 



C4 



Moft 



On the Conftrnffion of the Word then, in the St*- 7I1 

tnte. 

■ 

44 Mod of the Judges were agreed chat the Pot, 
44 while held by the Defendant, came fufficiently 






within the conftrudion of a Weapon drawn : but fix 

of them (of whom were the two Chief Juftices*) held, • Herbert u4 

J$ttes% 

" that to entitle the Prifonef to Clergy in this Cafe, it 

44 ought to have continued in the hand of the de- 

44 ceafed at the time when the Prifoner gave the mor- 

• 

u tal ftroke. The other Judges (of whom was 

" Montague, C. B. and Levinz) with the Recorder, 

" were of the contrary opinion : and held that the 

44 word then in the Statute, is to be referred to the 



" time of the fighting or controvcrfy, and not to the 
" immediate in ft ant of the wounding ; and this they 
44 argued from the occafion of the Statute, and the ge~ 
44 ncral reafon of the Cafe. To tjiis fentiiqent, the 
" Reporter adds, the King acceded : and the Prifoner 
4< had his Clergy. - * 

** Probably in the conftru&ion of a Statute, fo 
44 highly penal, the opinion which in that inftance pre- 
44 vailed, would now be approved* 

44 Another Queftion has been debated on the con- 

44 ftru&ion of the Words, or that bath not then first 

44 ftricken the party who Jball fo fiab or tbrufi. When 

** this point was referred for the opinion of the 

" Judges., eleven held thefe words to mean, not 

44 having 



ToneifWO 340* 
Byart'i Cafe 



y$a 



Skin** 668. 
Rex ▼. Kcatc. 
I «ft. 301. 



21 Ji. 
Anno 



I. c. *7« 
1623. 



I. JrP. »i6. 

% Hawk. 43 8 ' 



Off /£* 0Wr, Fir ft Stricken conclufive Prefumption 
from the concealment of the Death of an Illegitimate 
Child. 



cc 



cc 



cc 



cr 



cc 



having given the firft blow in the affray ; and one 
only, who was Richardfon % underftood them as im- 
porting, not having (truck before the mortal wound 
was given. But the opinion of Holt, and of Fof 
ter fupports that of the fxngle Judge, 



cc 



cc 



. Title XIV. 
Conchfivt Prefumption from the Concealment of the Death 

of a Baftard Child. 

" In this inftance a Statute Prefumption of Muc- 
" ther is eftablifhed from the mode aod definite cir- 
cumftances of killing: in another inftance a pre- 
fumption, alfo by Statute, is introduced *, the conceal* 
" ment of Death is made almoft conclufive Evidence 
" of this Crime; and this too where tfie concealment 
" ts natural, without fuppofing fuch a motive, from 
" a much more obvious, and more generally probable 
" inducement. This is where an unhappy Female 
" becomes the Parent of an illegitimate Child : her 
€X concealment of the Death of fuch Child becomes 
" conclufive Evidence, under the prefumption of Law 
<c created by that Statute, that (he murthered it ; un- 
" lefs (he can prove by one witnefs, at leaft, that it was 
M born dead. 

* ■ • * 

. ' " It has been held that it is not. nccefiary ao Indift* 
* c ment (hould conclude,— againft the form of the Sta- 
**, tute,—in order to convitt a Woman by force of this 

ct Aft : 



cc 
cc 



Prefumptive Murther under the Statute of Bajtardy. 783 

cc Ad : for that the Statute doth not create a new of- 
" fence ; but only makes fuch concealment an unde- 
c< niable Evidence of Murther. 

<c Of late years, as. this law appeareth to be fome* iv.comm. . 
thing fevere* it has been ufual to require fome fort 
of prefumptive Evidence that the Child w*s born 
" alive, before this other conft rained pfefumption is 

€< admitted. 

* 

c< Knocking for help has been hpld fufficient Evi- *H»wk. p. & 

438. 

Cf dcnce to repel the prcfumption of concealment. 

Ci Of courfe, confefjion of pregnancy fome time before iw. 
cc hand, takes it out of the Statute. 

•Title XV. 
Malicioufly caufing the Death of another, under colour of 

Law. 

<f There is one method of caufing the Death of 
'* another which may occafion an IndiSmznt of Mur- . 
" tber, which from its peculiar nature ought not to 
lc be pa(Ted in filence. This is, falfely and malicioufly 
" procuring another to be conviSed -and executed for a 
" pretended capital Crime. That this, in a moral or 
" religious confideration incurs the guilt of Murther, 
w is not controverted, or ever, we may fafely prefume, 
cc will. But that it falls by the Law of England 
" within the proper defcription of that Crime, is not fo 
fully agreed. The Author of the Difcourfe on Homicide 
does not favour the opinion which would fupport an 
Cl Indidment for Murther on this foundation : and 
•• at leaft equally unfavourable is the Author of the 
*[ Obfervations on the Ancient Statutes. Nor does Lord 

" Cok$ 



cc 
cc 



784 Whether Murther can be committed by procuring a Per- 

fon to be unjujily executed. 



IMintrar,c. 1. 

• 



u Coke give his fupport to the doflrine. On the other 
" hand, our old Lawyers, the Mirrour % || Brafiton, § and 
L.111. C.4. «. fasten m hold the affirmative: and the Author of 
fiir.tsM?** •* the Commentaries decidedly adopts their fentiments. 

u Indeed, nothing but the idea of a political cxpedi- 
u diencCy derived from the character of our Confti- 
•* tutioo with refpeft to criminal Proccfs, could have 
4< fuggefted a doubt upon this point. 

cc Yet it feems no forced or precarious conclufion 
" to allow, that Public Juftice would fuffer no dif- 
* c couragemenr if this enormous abufe of its autho- 
" rity^ to the deftru&ion of the Life of the innocent, 
4< were univcrfally known to be punilhable as Mur- 
<c tber. It could only be confidcrcd as fuch when it 
** was completely evident that a -Profecutor or Wit- 
" neffes had by Perjury deprived another of his Life, 
44 whom they knew to have not committed the Crime 
" of which they accufed him. And on an Indictment 
" for this offence, there has be^n a Convi&ion. And 
** on Motion in Arreft of Judgment, the motives 
which induced the Attorney General to decline ar- 
guing this point, Sir William Blackftone reprtlents to 
k.*.Mic " have been merely prudential, and not an apprehen- 
iv w cimm?i96! " &™ that the point was not maintainable in Law* 



4C 



N. f, 



r 



Title XVL 
Of the Time within which the Death muft happen. 

" To prove Murther the Death muft be within a 

TV.Cotnm. 197* * 

iH-P.c. 79- u Tear ana a Day from the ftroke given, orCaufeof 
choili. * €t Death adminiftered. The greateft Interval that 
Foa.64. «« occurs to recolle&ion is a poijoning on the ?3th of 

<c April and Death the 31ft of January following: for 
" which the offender was convifted and executed. 

C H'A P. 



tiigb Treafiiu 7*5 



CHAPTER VIII. 

Of Treason. 

'« We are now arrived to the Confideration of the 
* c laft Degree of capital Offences, which is 
* c High Treason. 

" And here we (hall firft treat of that which is pro- 
tc per or diredt, confiding in an Attempt againft the 

Perfon of the King, or his Crown and Government: . 

referving for a feparate Article the Difcuflion of 
*' Treafon in a lefs proper fenfe as it relates to 
** Coinage. 

S E C T I O N* II. 

. 0/ Treason j properly or principally fo termed. 

ct Some Points of Evidence material under this ?•/?*!?•„. 

D» II. C« III. 

cc head have been already difpatched in treating of the s 4 . t.*. 

7 r s P. 289, 90. 



cc 
c« 



Number of Witnefjes required in certain Cafes. 



cc 
tc 
cc 
cc 

Ci 



It was there (hewn, and explained by Precedents, 
that two tVitneJJes are required in Cafe of Treafbn 9 
properly and principally io called : that thefe two 
Witnefles muft be to Treafons of the fame kind: 
and that to collateral Fads, which come by way of 

" corroboration, and not in diredt proof of the I flue, 

M one Witnefs is fufficient. 

Title II. 
Of the Proof of Hand-writing. 

cc Of the Proof of the Hand-writing, in Cafes of 
" treafonable Correfpondence, iome notice has been 
u taken in the First Book, where the general Rules 
" concerning written Evidence were given. 

E e c "1$ 



53, 4? 



7$6 Of High Treason. 

<c It will be here proper to add a Cafe on the effefi 
*• of comparifon of the band-writing. 

tRaym. 39. ct On an Indiflment for High Treafon, the Counfcl 

T^App.' 4 1". <f ^ or ^ e Crown endeavoured to prove certain Papers, 
SiJVwil^/ " containing treafonable Correfponderxe, to be the 

«* band-writing of the Prifoner, for which they had no 
if other proof but comparifon of hand. The Prifoner 
€< (perhaps on the miftaken notion of its being a pri- 
€< vatc A£i) produced a Copy of the Aft for reverjtng 
" the Attainder of Algernon Sydney, by which the 
€t Comparifon of Hands, without other Evidence that 
\ <c the paper was written by the party, is recited among 
<c the Grounds upon which the Attainder is declared 
€< null and void. The Jury acquitted the Defendant. 

Foft. toS. " The very eminent Author of the Trcatifes on the 

Difc, 1. H. T. c« Crown Law does not feem to have defigned affirm- 

€t ing or denying any thing with refpeft to the Evi- 
4< dencc by which the Writing (of that immortal Dif- 
" courfe on Government) was attempted to be proved 
"againft Sydney.: but obferves only, that, had the 
«' Papers been relative to the treafonable Practices with 
fC which he was charged, they might have been read 

OrJueiM,B«t.- " in Evidence againft him \ as in the Cafe of Lord 

iil st. Tr. ^ Pre p n% Layer, Henfiy, and Gregg. 

iBurr.Mansf. c< It appears, therefore, as we have faia above, that 
**** * c Letters wrote and forwarded on their way, for the 

f< purpofe of a treafonable Correfpondcnce, but inter- 
,c cepted> may be read in Evidence to k : the Trea- 
« c son, though they could not be proof of the Publico 
<4 tion of a Libel. 

Lord Prefton't u That Letters in the Cujlody of a Man wha is 
cafe, ut fupra. ,« - t ^ c a £ Q f going abroad, with circumftances of 

••* - "fear 



Hand-writing bow proved.— And where Letters may be 787 

read without proving the Hand-writing, 

*' fear and concealment, which argue the intent of 
** his voyage to bd of like nature with that which the 
* c Letters are intended to prove* may be read againft 
<c fuch perfon (landing on his Indiftment of High 
** Treafon, without proving the handwriting. 

<c That fmilitude if bands, unfupporred with other, ^ v. Layer, 

Harg. St. Tr» 

* 4 Proof, is no Evidence in Cafe of Treafon, or other vi * *73— 9« 
<c capital Cafes: but no Very ftrong Proof has been 
X4 held iufficient to introduce this Evidence as admif- 

V 

M fible. 

" In Mr. Layer's Cafe, there Was Evidence of a 
** delivery of the Papers in xjueftion by the Prifoner 
* c with a charge to take care of them* particularly cir- Ibid ^ 
u cumftanced: Evidence of an Agent who had received 
Ti Letters from Mr, Layer 9 and had done bufinefs and 
€c been paid on the account of them, »and who be** 
4C lieved it to be, the fame hand : (this in itfelf would 
14 have only fimilar Evidence to that in the Cafe of 
Sydney.* and laftly Evidence of an implied admif- 27$, 
fion by the Prifoner, that they were of his wHting). 






n It rtiuft be remarked* that the Cafe of Lord Pre* 
H /ion was not, as it has apparently bte& fometimes 
u fuppofed, a Cafe of mere cuftody, as in Sydney's 
u Cafe, but a Cafe of Cuftody and Conveyance conned- 
u ed with the evert A3 laid in thqjndi&ment,' of paf- 
u fing on the Sca> and departing towards the king- 
" dom of France, with intent to deliver the traiterous 
" inffru&ion in the faid Letters contained to the 
" King's enemies, in the faid Kingdom, then at war 

E e c 2 with 
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758 



III. St. Tr. 
8 S 6— 9. 



Toft. ai7> *• 



I. Burr. Mansf. 

646. 

V. Gregg's 

Cafe, Harg. St. 

It. X. 77. 



To vjbat Charge of Treafon the fending cf Letters ordi- 
narily applies. 

cc with England: fo that the diftin&ion which has been 
44 before intimated, is fully included in the Fafts. 
" And for this fee the Indidtment. 

Title III. 
To what Charges of Treafon the fending of Letters may 

apply. 

cc The forwarding of a trciterous Correfponder.ee, 
cc inviting to the Invafion of the Realm, though 
cc intercepted* fo that it never reach the Enemy, will 
<4 be Evidence on the charge of levying war : and 
44 it has been alfo held, that it mav be Evidence of 
4C adhering to the King's Enemies. In Henzey's Cafe it 
" was ruled to be good Evidence of both. It is ob- 
" vious that it may alfo be Evidence of comparing the 
" King's Death. 



SECTION III. 
Of Treasons within the St.* 2 $E. 111. 

Of Treafon in cqmpaffing the Death of the King* 

44 We are now to conflder the principal fpecies ( f 
" Treafon and their Evidence within the Statute of 
" E. III. 

44 Firft, to compafs or imagine the Death of a 

C4 Quetn Regnant, (the intention being manifefted and 

•5E.1n.ct. " attempted to be carried into execution by Overt A#, 

44 is within the Statute*). 

4< But the Confort of fuch Queen is not within the 
44 Proteflion of the Aft. 

44 A King before, his Coronation may have Treafon 
" committed againft him : whether he fucceed to the 
44 Crown by Defcent (which of courfe is undcrftood 



Comm. IV. 76. 



F.H. T. D.I 
Introd. § 9. 



,r\ 



A. S. 



* 7 his moft important Statute is denominated from the Title of Hi 
Jir/i Chapter, The Statute of Purveyors. 

« where 



j 



Obedience to the Sovereignly fa fa&o. 789 

c< where no Bar exifts by parliamentary Authority) or 
c< whether it devolve on him by previous defignation of 
" Parliament. + - 

" A King de fa8o y in plenary pofieffion of the royal 
<c power, hath a temporary Allegiance due to him 5 comra.rv. 774 , 
" againft which Treafon may be committed. 

Par. 2. 

Of ike Cafe of Perfons ailing under the fovereign Autho- 
rity for the Time bting. 

" The Cafe of Perfons a&ing under the Sovereignty 
" or governing Power, under whatever Name, and 
" whether exercifed by one or feveral, feems to fall 
"within the ftricl Analogy of the Rule : and there- 
fore, to fpeak of no other inftanses, one Cafe at The Cafe of sit 
41 lead, we may conclude, will be now acknowledged %£?£**'' 
* ; to have been fevere beyond the limits which Equity x s . u Tr - 9 Z ^ 
" prefcribeth as inviolable in the interpretation of Laws 
" penal in the higheft degree. 

".Nothing can more evince the truth of this remark 
c< than the fingular fuppofition to which the Cotirc 
IC reforted, that Charles, afterwards the Second, was, 
" from the time when his Father was put to death on 
" the fcaffold, King de facto : a fuppofition which, 
" at a later Period of our Hiftory, might have been 
" attended with confequences the moft dreadful : fince 
41 the difference of the Name of a Governor, or even 
* c of the Form of the Government, could not be a 
u Ground of fufficient folidity to fupport, in fuch an 

1 

ic inftance, the ftrefs impofed upon it for determining 

" where 



(I He was indicled for cow- whith Events more than twelve 

faffing the Death of Charles the Years had intervened. 
Second, and levying war againft His redfons are thus concifeh 

him during the Interval between and forcibly fvmmed up by our 

the Deflation of Charle? I. and great conftitutionm. Hiftoriah .— MACAUtAr 

the Eftabliflment of Charles II. " Sir Henry obferved, that the vu lg ^ * 

on the vacant Throw: between Law of England did not leave 

. • E e e 3 the 



79° Conjlruff he compaffing fa Death of the King. 

u where the fovercignty defaffo refided ;— and determm. 
€i ing it contrary to the notorious and continued EvU 
Foil. 4 oa, 3. <c j ence f twe i ve Years. 

Toft. 194. <4 The compaffing and imagining fo properly con- 

" flitutes the. Treafon, that even if an Attempt of 
cc fuch Nature be carried into full effeft, the atfual 
<c execution of it is in Law regarded only as an overt 
c< Ad evidencing fuch imagination. 
Foft. 195. " "To .have been prefent, with Notice of^ the dejign of 
Kei.17~.a1. "*"#*,?» »* Evidence jo be left to the Jury of an 

€C Affent to fuch treafonable compaffing and ima* 
"gining. 

Title II. 
Of conftru&iVe compaffing the Death of the King. 

k 

toft. 195, <c Thus far is Evidence of direffc Attempts againil 

the Life of the King: but Machinations and endea- 
vours, which have a diredfc tendency in the confe- 
quences of, them, or in the means tp be employed 
*' for carrying them into execution, to endanger the 
<c King's Life, have been repeatedly adjudged to be 
" Evidence of overt Afts within this fpecies of High 
Treafon : as entering into rneafures for depejing or 
imprifoning him, or to get his ptribn into the power 
of the confpirators. 



cc 
cc 
cc 



cc 
cc 
<c 



V. etfini *^t fuhjeB 'without direction \ the The inftance faid to have ban 

*7!7> 8. Legiflature in th.s Cafe had pro- quoted againft Sir H. Vane <wm 

vided for the public fe^urity by the clearly nothing to the purpofe: it 

II H. VIJ. e. 1. f^ mous Statute- 1\\ that no man, in being the Cafe of one Watfon, wbe 

Anno 1494. cafe of a Revolution, fhould he was indiSled for compaffing the 

queftioneJ for his obedience to a Death of King James the Firft be-* 

King in being ; and whether the fore he came into England, but 

,efiablijhed government was a mo- after the Demife of the Crown b) 

narchy or a commonwealth, the the Death' of Elizabeth. That 

reafon of the thing was ft ill the Cafe was good Law \ but it has ne 

fame 1 nor ought an expelled prince refemblance. There was no change 

to think himfelf entitled to alle* of Government ; no Interreg* 

giancefo long as be could not afford num. 

/rotefiion. " 



\ 
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Of Treafon in levying war againji the King. 79 * 

< f Or in the inftance of offences lefs immediately Foft. *fr 
iL perfonal: as concerting with foreigners a plan to 
" invade the Kingdom, or going into a. foreign coun-' 
** try for fuch purpofe •, or even fetting forfo^rd on the 
u way with an intent to go thither.. 

" Mere general Words of a treafonable.impoit, but Foft. *oo»i * 
" not uttered in profecution of any qft or dejign^ are not 
u overt Ads of Treason. 

» 

S E C T I ON IV. 

Of levying War againji the King. 

• 

cc On the Evidence of open war, with all the pomp 
i€ and circumftances of military array, nothing needs 
" to be faid : but the Caf^s of this direft levying of 
" war which have fallen under judicial Confideratiori 
•* are much fewer than thofe of confer uftive Treafon in 
" this refped.^ 

"And, firft, it has been determined, that no Evi- ^^ k \\ 0%i 
cc dence of military weapons, banners, or even re- 
u gular confutation previous to a rifing, is neceffarjr 

** to be given. 

" And on this turned the Decifion in the Cafes of 

€l Damtnaree and Purchase. 

€< In thefe Cafes, the Indi&ments feverally charged R fg T ra v. Dam. 
<f the two Prifoners, with the ufual introdu&ion, of S^st/rr.vuu 
" traiteroufly , compa/fmg, imaginings and intending to %^ ymPaTm 
" levy and raife war and infurredtion againft the Queen chaf * 
ct within the Kingdom: and that, in order to complete 219/ 
u thefe their traiterous intentions, they, on the firft 
fC day of March) in the ninth year of her Majtfty's 
" Reign, at the Parifh of St. Clement Dams , in the 
* f County of Middlefex, with a multitude of people 
fi to the number of 500, armed^and arrayed in a war- ' 
f l like, manner, with colours flying, fwords, clubs, 
" and other weapons, then and there traiieroufly af- 

E c c 4 " fern bled, 



792 Dam m are e*j Cafe of pulling down Meetitig-boufesi 

r 

u fcmbled, did traiteroufly ordain, prepare, and levy 
" war againft the Queen, againft the duty of their 
€€ allegiance* 

c< It appeared in Evidence, that during the Trial of 
cc Dr. Sacbeverell, the rabble, who had attended him 
c< from Weftminfier to his lodgings in the Temple, con- 

€i tinued together a fbort fpace in the King's Bench 
•? Walk*) crying, among other cries of the day, Down 
" with the Prefbyterians ! 

cc At length it was propofed to pull down the Meet* 
€C ing-boufes : and this conftitutes an ingredient in the 
u Crime, which is to be hereafter noticed under an- 
Cl other general head. Several thoufands immediately 
" moved forwards : and Dammaree % putting himfelf at 
** their head, with his livery and badge as a Water* 
" man in the Queen's fervice, cried, Come on, Boys ; 
iC /*// lead you: down with the Meeting houfes ! They 
€C accordingly deflroyed the Meeting- boufe of Mr. 
€t BurgeSy a diffcnting Minifter in Lincoln's Inn Fields: 
« and then agreed to proceed to the reft of the Meeting- 
€€ houfes ; and hearing that the Guards were coming 
" to difperfe them, they agreed to divide into feveral 
•• bodies, and to attack different houfes at the fame 
" time : and many were that night demolifhed, and 
•* the materials burnt, > 

€t The Prifoner, Dammaree, headed a party which 
• c drew off from Lincoln's Inn Fields, and demolilhed 
<c a Meeting-houfe in Drury Lane- % dill crying, that 
u they would pull them all down that Night. 



cc 
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Of InfurreRians where the ObjeSI is in itfilf apparently 79$ 

jttfiified\ but the Means treafonable. 

The Cafe of Purchafe will come more properly to 
be confidered when we fpeak of the general Do&rine 
" concerning Accomplices. 

" Dammaree was convifted : and had judgement as 
" in Cafes of High Treafon. 

T I T L E II. 

Of Force applied by a Party or Faffion to effeff Ends ap- 
parently jufiifiable. 

c< Infurre&ions, not only to dethrone the King, but ih.h.p.c. 
"to remove evil + Counfellors, to alter the laws, or \°%Z-%1, 14S. 
« pvpn the meafures of Government, are comprized Regin* v. the 
« r under the conftruftion of levying war : as a Con- Kei. /*• 
" /piracy for thefe purpofes, though not within this 
« fpecies of Treafon, is held to be within the pre- 
" ceding, of comparing the Death of the King. 

« And under this Principle, Infurreftions to throw ^ . 

« down all Inclofures ; to enhance the price of all labour ; 

« to open all Prifons ; to expell all foreigners \ or all of 

«« a particular nation living under the -protection of the 

« Government j or for the Reformation of Evils, not 

** only imaginary but even real, in which the infur. 

« gents bow no fpecial intereft, they being of a public 

« nature and of general conmn t are conftrued to fall 

" within the charge of levying war, and to be Evj- 

"dence of evtrt Ally of this fpecies of Treafon. 

* 

« There 



794 MessingbrV Cafe on an Infurreftion to putt down 

Brothels. 

" There is next to be confidered the ftrongeft Cafe 
u of this kind of conftruftive Treafon, where the 
"buildings deftroyed were of a fort difcountenanced 
ic by Religion and prohibited by Law* 

». *. Mcf- <c This was the Cafe where a fpecial Verdift found, 

o. b. e. 20." u that a great number afiembled together under pre- 

Car. II. ° 

IU1.70...5. «« tencc of pulling down Bawdy»houfes : that one 

€t Bafeley was called their Captain, and preceded them 
" with a drawn fword j and that Monger was their 
4< other leader, flounlhing a green apron on a ftaff 
4 * by way of Colour^. That they committed feveral 
" A£ts of Violence and Refiftance fpecified in the 
44 Verdift, jand pulled part of an houfe down, and 
<c the next to it. 

' '"'All the Judges prefent, who were eleven, except* 

" ing the Lord Chief Baron, Sir Matthew Hak y were 

" of opinion that & fifing, with an intent to pull down 

1 ' u Bawdyhoufcs in general and putting their intention 

" in execution by force, was a levying of war againft 

V the King, and High Treafon at Common Law within 

V the declaration of the Statute 25 E. III. and the 
<c Chief Jufticfe Kelyngt - cxptt&ih his own reafons. in 
v particular for this re(olutiori, * that this way of pro- 
Receding tore the Government out of the King's 
"hands, and deftroyed the great privilege of the 
<c People* ; not to be proceeded againft but by Trial iff 
* c due courfe of Law. 



fcel. 71, 



"The 



Cafe continued, 795 

" The Chief Baron H .le thought the Offence of 
«« the Prifoners, apparent on the fpecial VerMEl, was not 
«• within the Statute. He is the beft Interpreter of 
tc his own Reafons : 



C 1ft* 



€€ i . Bccaufe it fecmed but an unruly company of ap- h. h. p. ft 

134* 

<c prentices, among whom that cuftom of pulling down 

C4 bawdy-houfes had long obtained : a. becaufe the find- 

cc ing, to pull down bawdy*bcufes 7 might reafonably be in- 

** tended two or three particular bawdy- houfes ; and the 

« indefinite expreffion (hould nor, in materid odiosd, be 

" conftrued either univerfally or generally : 3. becaufe 

«' the Sratute of Mary, though now difcontinued, jM.m&k 

" makes Affemblies of above twelve perfons,. and of 

" as high a nature, only Felony : and that not with- 

" out a continuance together an hour after proclama- 

*« tion made ; as namely, an affembly to pull down 

•* bawdy-houfes, burn mills, or abate the, rents of 

*« apy manors, lands, or tenements. 

cc The other Judges anfwered (and the Chief Baron 
€C feemeth to have ultimately inclined to their opinion 
*' when publifhing his great Work) that to this objec- 
"tion anAnfwer had been already given : that the 
** Statute of 1 Mary was to be intended where pef- 
" fons, to the number of twelve^ or more, pretending 
it an y or all of them to be injured in particular •, or to 
" have a particular Intereft, affemble and do any A6U 
« c of Violence of the kind enumerated. 

« But fince the paffing of the Riot 40, the con- 
« fideration of which will, therefore, properly belong 
" to the Clofe of this Chapter, fhere feems to be, if, 

• * ".it 



79^ Diftinflion intimated between riotous and treafonable 

jiffemblies. 

" it is judged expedient in behalf of . the Crown to 
<f proceed capitally againft any fuch offences, a more 
definite and appropriated Method of fo proceeding 
than by inJi&ing fuch Rioters as guilty of levying 
war. It is not meant to fay that the Statute has 
<c aboli fried this fpecies of High Treafon: but it is 
<c probable that perfons who fhould now conlpire to 

iC pull down brothels* even though the general extent 
** of their purpofe would admit of an Indidment on 
cc the Statute of Treafons, would be preferably induced 
44 on that Claufe in the Riot AS. 



VU P. P. L. 
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Foft. *i8. « An Affembly, armed and arrayed for any trea- 

" fonable purpofe, is Evidence of levying war : yet 

ct in the tumultuous Affembly for the dcftru&ion of the 

Kd cc brothels i the Judges feem to have thought it necef- 

fary to take the attual Violence together with the 
aflembling for that purpofe : which is agreeable to 
• c the proof required of an inferior Felony ; but not 
44 fo confonant to the rules concerning Treafon. 

Title III. 

Particular Fails amounting to Evidence of levying War* 

Foft. *i 3 . § 6. "A Con/piracy to rife requires that the rifing adlually 
• " take place* or it will not be Evidence of Treafon: 
•" but it cjoth not require any a&ual mifchief to have 
" been effefted by that rifing. i 

■ 

roft. 216, 7 . ** Fornifhing Rebels with Money, Ammunition, or 

cc other Neceflaries, or voluntarily joining them, is 
"Evidence of levying war againft. the King. , 

Y *' Holding a Cattle againft the King fo as todefetfd 

? the pofleflion of ic with hoftile force, is levying wat 

. il " againft 



Various VaBs under the Head of Evidence cf levying ycj 



war. 



* c againft the King : as manifeftly is attacking the King's 
** forces in oppofition to bis Authority. 

"But this Aft of attacking the King's forces admits £££&*£ 
€c of explanation from circumftances : as if troops be % 
<c on march, or in their quarters, and on a fudden 
<r quarrel the neighbourhood attack them, this will be 
<c a very great mifdemeanor : it may be Felony; but 
"it will not bz$reafon\ there being .no intention 
%i againft the King's perfon or Government. 

c< John Berwick had only one Witnefs againft R.v.Betwick. 

it- • t i FoiU IO * 

<f him to prove him to have been in arms with the 

<c Rebels : but twoWitneffes fwore,.that when they 
xt went, by order of the Duke of Cumberland, to take 
"«an Account of the Names of the Officers of the 
€C Rebel Garrifon after the furrender of Carlifle, the 
cc Prifoner, Berwick, gave in his Name as Lieutenant in 
<f the Manche/ler Regiment. Mr. Juliice Fcjler doubted 
''whether this were to be confiuered as a Ccnfrjfion 
"after the Fa#, or as Evidence of the Fa£t irfelf; 
" namelv, of the Prifoner's appearing and taking the 
"rank of an officer. And ultimately, he appears to 
" have regarded this way of confidering it as the 
" right one. 

SECTION V. 

Of adhering to the King's Enemies. 

" Such Evidence as would be proof of levying war 
** within the realm will generally be proof of adhering 
** to the King's Enemies^ out of the Realm: as fupplying 

• *' Money, Arms, Ammunition, Intelligence. 

" Vaugban 



£98 Cruifing an Atl of Adherence to' tie Kings Enemies.^ 

Op the ove rt AEl to be laid. 

'Saik.«u f 5. c< Vaugban was indi&ed for Ireafon in adhering to 

s.c. cc the King s Enemies, with many French (objects* 

• 3* • , c Enemies of our Lord, the King ; and that they did 

c< navigate a certain (hip, cAlled Clancafty, with a 

•• defiga to deftroy the King's (hipsj, And it was 

Ibid. 347. •* holdenj that eruifing was a fufficient Aft of adhering^ 

u without figbtingy or other faflt of hoftility : as if 
Englifhmen would lift themfehtes arid march, this 
may be levying war, without aftual fighting. 



u 

u 



CC 

cc 



<c 

«c 



Silk. 6J5. c< I* was a ^° holden that Dutchmen, under commiffion 

from the French King, come under the defcriptiori 
of French fubje&s; for their Commiffion maketh 
(C them as fuch againft all Nations but their own. 

jFoft.ftig.&i*. " States in a&ual hoftility with us are Enemies* 

H. H P C 

sfe-l* / "though war' be not declared: and therefore, in an 

w Indi&ment for adhiring to the King's Enem'es, it* is 

fufficient to aver that the Prince or Stare* the adher- 
er * 

ing to which is the Treafon charged* is an Enemy* 
xl without (hewing any war proclaimed ; and the Faflr* 
*' whether war or nor, is triable by the Jury 9 and 
** public notoriety is Evidence of the Fa£U 

SECTION VI. 

Overt AS to be laid : but not the Detail of Evidence 

by which it isfupporfed. 

«, A / cc It is not fufficient generally to lay in the Indiftmerit 

Foft, 1*6, §13. . * ./ / 

,c that the Prifoner did levy war* or did adhere to thd 
** King's Enemies, or did compafs the King's Death 
" (of which comparing or imagining* as we have 
€< feeft, various kinds of overt Adts may be Evi* 
<c dence) but forhe overt Aft, in fuppoft of either 
u charge, muft be laid : as in the former inftance, 

" that 



Aftnal cor petal Fotct and Terror of Death an Excufe for ^99 

joining Company with Enemies or Rebels. 

** that they did affemble in a warlike manner, armed 
<c and arrayed * and in the latter, particular A£t$ 
4C of Adherence, as fending a Letter of traiterous 
intelligence to be delivered to the King's Enemies in 
parts beyond the fea, 

" But the particular fafis, or a detail of the Evi- 
dence, is not neceffary to be fet forth : this was 
agreed in the Cafes of Dammar ee and Purcbafe before 
" cited : and it was not thought neceffary in the indift- 
* c ments in the two rebellions of 1715 and 1745, nor 
" in the laft indidtment profecuted for High Treafon* 



cc 
cc 



cc 



SECTION VII. 

What Evidence of Compulfion may be given to excufe 

joining with Rebels. 

cc Hitherto we have feen what is proof of "Trea- 
4< Ton : 'it is now to be feen what Adts, otherwife 
cc traiterous, (hall be excufed by Evidence given on 

m 

" behalf of the Prifoner. 

" The only excufe i$ that of aftual force and fear - A 
<c of death: and it will avail the party only during 
cc the continuance of fuch compulfion. And this 

excufe is recognized by Lord Coke, who vouches for 

it an ancient Cafe, which was this : Certain perfons in Inft- t . 

had furnifhed Sir John Oldcajlle, Knight, and others cap- u 
"who were with him, with provifions. And it was 
<c fpecially found, that the faid John Old c a flic and 
u others were in open war againft the King at the time' 
4< th* faid perfons fo fupplied them and joined their 
t[ company. But it was alfo found that the faid per* 

1* foitt 



CC 

u 



800 !Tbe Fear of being defpoiled of Goods, &c. no Excufi* 

€t fons did/ this through fear of death, and -that they 
cc quitted the infurgents fo foon as they could. And 
ix it was adjudged to be no Treafoii. 

" The force and compulfion, then, once duly proved 

€C needs not be fhewn by Evidence to have been every 

inftant a&ually exerted ; for fuch proof were im- 

pdflible: the prefumprion is* that it continues till 

fads be proved which flxew that the Prifoner after- 

cc wards continued voluntarily: and on the whole, 

• c whether force or no force, how long that force con- 

cc tinued, and whether the party originally conftrained 

L? M ' GoW- " might afterwards have quitted the Rebels if he had 

ixs^Tr. u been fo minded, are fads to be left to the Jury 



CC 

cc 



cc 



upon the whole Evidence, 



MrcRudd't " ^ e A na '°8y of this, principle of excufe, from v 

Cowp. 337- <f immediate fear of defth, has been applied in. a Cafe 
34 ° # M of inferior Felony, Yet many inftances of treafon- 

cl able Adb may be fuppofed, in which, it fhould feem, 
<€ the defence from fear of death would not be ad- 
c< , miflible, however ftrongly in Evidence r 

u Thus much is clear, that the fear of fpoiling of 
/ "Goods, or burning of houfes, is no excufe for join* 

Foft. 14. <c ing with Rebels. 

" The excufe then of perfonal Neceffity and Com* 
cc pulfion under Terror of Death, and the JufHfication 
" of civil Neceffity under the Command of the aSual 
u Sovereign for the time being, are the only legal defence 
c< of Afts that would otherwife be Treafon. 



n 



cc 
cc 
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Jujlijiable Refifiance of an opprejjed People, as at the %ot 

Involution, not Matter to be given tn Evidence $ 
' but which muft in its Nature be ever above Proof. 

9 

cc It may be faid, Can no Evidence then be give* of 
force juftifiably levied againft a Government per- 
filling to a<5t in utter repugnance to its Truft? And 

is there no legal Criterion, from the Merits of the 
" Cauie, to diftinguifh between Treafon and the ne- 
"ceflary Ufe of Force for the Recovery of a fub- 
cc verted Conftitution ? The Anfwcr muft be, that 
** no fuch Evidence can be given to a Jury. But as 
<c the firft Secular Tear is now nearly complete fince a 
cc Revolution, juftified on this great Principle of 
cc the Right of the Nation to take arms againft arbi- 
c< trary Power, and to veft in other hands, a Govern- 
" ment abdicated by the Violation of its Truft, it is 
"certainly of importance clearly to underftand in 
u what manner each of thefe Propofitions is confident 
44 with the other. 

V 

" The Right of taking arms againft an eftablifiied 
" Government for Abufe of Power is not a private 
(€ but public Right : for particular Injuries, from 
whatever Quarter, individuals, as fuch, have their 
refort to the Laws. Suppofe the Attempt to have 
c< been unfucceftful which terminated in the Revolution* 
and the Patriots who concurred in that Attempt to 
have been put on their Trial far High Treafon, were 
** the Faffs recited in the Bill of Rights, impliedly as 
" amounting to an Abdication, of fuch kind as to have 
€C been given in Evidence to a Jury ? Doubtlefs they 
" were of too high and general a Nature to have been 
" proved by Witnejfes : particular Evidence muft pro* 

Fff "ceed 
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802 Of Proof Heceffary in Cafes of High Trcafon. 



cc 

Cfc 



cccd on particular Fafts, the Quality of which the 
Laws can prcfuppofe and define. But a Subverfion, 
fc Forfeiture, or Abdication of Government, which 
M (hall diffolve the tie of Allegiance, cannot be (hewn 
" as * Matter to be proved upon Trial before a Jury 
€t of twelve men:* they are not Points of Proof j 
" but of national Perception. 

SECTION VIII. 
Of the Proof necejfary in Cafes of High Treason, 

properly fo called. 

v. rupra, <c ^ n Cafes of High Treafon we have already fcen, 

p. *«9— 90. cc w jj Cn t h C y come under any of the Denominations 

" hitherto defcribed, two Witnejfes are neceflary to the 
<c Proof of any of the diftinft fpecies of Treafon 
f< which may be laid in the Indi&ment. 
Foft. 241, " * c was t ' lcre & cwn » that a collateral fa& was not 

VH1. St.Tr. €C wUhin thc Ru j c . but that fuch fa<a mjght ^ prQvcd 

wut I^d " cithcr b Y «* Witnefs or by Confeffion of the Party : 
cSd th »j 5 ?s! p. " as to prove a faft corroborative merely of the Iffue, 

« f or to difprove the Plea of Alienage. 

Title II. 
Of Confeffion, as relative to Treafon. 
" With regard to Confeffion, whether it (hall ever 
* be taken, finde the Statute of William, as Evidence 
" of it/elf to convidt the Prifoner, unlefs made by 
" him in open Court on his Arraignment, has been 
" varioufly afrgued. 



*JuftaArma quibus HeceJJaria\ neque tefttm defiderat, neque ulla 

it pia ubi nulla nifi in Armis Rbi- Probation indiget : fenfibus Po- 

publicjb conservakdje fj*s pvli ip/a fe infert : j'ua ipjms 

relinquitur. Fa auWh Neceffttus Luct, non aliena, confpiatndd* 

41 In 



Of Confession out of Courts whether now rectivtbl* $oj r 

in Cafes of High Treafon, on the Tejimotiy of two J 
WitntfftS) as dire ft Proof. , 

" In Berwick's Cafe two of the Judges, the Lord f<a n. 
** Chief Jufticc Willes and Mr; Juftice Abney* thought 
€C fuch a confeflion after the faft proved by two Wit* 

i - 

cc neffes, though not made in open Court, npr even 
« c before a Magiftrate, was in itfelf fufficient to Con- 
c * viftion. But of the Authority of this Cafe, far~ 
c< ther obfervation muft be made. 

" For the elucidating of a point fo important to 

c< criminal Evidence in the grcateft and mod to be 

* c guarded objeft of its application, we muft once 

<c more repeat the Words of the Statutc*-No perfon v. <u P rt,is 9 . 

7 w. in. c. 3. 

u or perfons whatfocver lhall be indifted or attainted § *• 
* c of High Treafon, whereby any Corruption of 
" Blood may or (hall be made to any fuch offender or 
c< offenders, or to any the Heir or Heirs of any fuch 
<c offender or offenders, or of Milprifion of fuch 
f4 Treafon, but by and upon the Oaths and Tefti- 
" mony of two lawful WitnefTes, either both of them . 
cf to the fame overt Act, or one of them to one, 
€i and another of them to another overt Aft of the 
"same Treafon; unlcfs.the party indicted and 
« arraigned, or tried, lhall willingly, without 
" violence, in open Court, confefi the fame; or fall 
?fiand mute or refufe to plead \ or, in Cafes of Bgk 

F f f 2 «• Treafon, 



804 OJtfervations on the Claufe of the Statute y W. llf. 



CC 



Treafon, (ball peremptorily challenge above thirty-five 
of the Jury. 



CC 



cc 



" If there had been no Cafe upon this Claufe, it 
" fecms not ealy to doubt of its obvious and natural 

<c Conftruftion. What is to be proved by Witneffes is 
cc an overt Aft: but a ConfeJJion is very different from 
€l an overt Aft of Treafon. The Confejfion to prove 
the Treafon is that made by the party indifted and 
arraigned: even if there were nothing more, would 
cc hot this fufficiently imply that the only Confejfion 
* c admitted by this Aft as competent to convift mud be 
c< that of the Prifoner after his arraignment ? But there 
cc follow emphatic Words, which feem, of abundant 
c< Caution, to have been inferred— in open Court. 
" No explanation can add clearnefs to the evident and 
cc neceflary import of thefe Words. 

c< The Terms of the Statutes of Edward the' Sixth 
€i upon this Subjeft are, 

i e. vi. c. i*, cc That no per/on fhall be indifted, arraigned, con- 

€t demned, or convift ed for any offence cf Treafon % fc? f. 
v 11 for which the fame offender fk all in any wife, fuffer any 
" pains of death, imprifonment , lofs or forfeiture of bis 
"goods, chattels y lands or tenements, unlefs the fame 
" offender be accufed by two fufficient and lawful Witneffes, 

" or fhall WILLINGLY", WITHOUT VIOLENCE, CON- 
" FESS THE SAME, 

"And 
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ci And again, by a Statute in the fame Reign, creat- 5 * 6 e. vi. 

c. 11. § 8. 

Cc ing certain new Treafons and parcicularifing others 
cc comprehended in the conftruftion of the declara- 
cc tory Aft of Edward the Thirds (repealed as to the iM.Seff.n 

c. I. 

<r new created Treafops only) there is a fimilar Pro- 
cc vifo, that no perfon Jhall be indi£ied> arraigned, con- 
cc demned, Csfc of any of the* Treafons contained .in 
€l that Aft, or for any other Treafons, unlefs accufed by 
ct two lawful ace ufers, which Jb all be brought in perfon 
€C before the parly accufed at the time of arraignment ; 
" unltfs the faid party arraigned (hall willingly, with- 

<c out violence, confefs the fame. 

1 
<c The firft does not fcem by the expreflion to have 

" excluded a Confeflion of the party prior to ac- 
•* raignment : the latter, probably with a defign of 
u clearing any doubt, fpeaks of Confeflion in fuch 
<c manner as, in the obvious and proper import of the 
<c fentence, would be underftood only of a Confeflion 
" fubfequent to an Arraignment. 

ic Then comes the Statute of William* and defign- 

* » 

cc ing to ftrengthen and afcertain the fecurity of the 

" fubjeft (landing on his Defence upon this perilous 

u Charge, ufes* the Words which have been quoted, 

€( in which the addition, in open Court, is, it 

<c might be apprehended, conclufively fignificant. 

" What the opinion of Sir Michael Fojler would 
" have been on the Claufe of this laft Aft, fuppofing 

Fff 3 «the 
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f< the Que ft ion to be Res Integra, we have a very clear 
" and fatisfadory intimation. But he adds, with his 
Ci ufual Candour, that perhaps it may be now too late 
<c to controvert the authority of the opinion in 1716, 

cl warranted as it hath been by later precedents. Yet 
•• what the learned Judge declined to difcufs, pro- 
" bably left he (hould feem to contend more tenacioufiy 
cc ^han might appear becoming for his own opinion, 
cc there is not the fame reafon for others to decline 
€€ who feel the Weight of his eminent Abilities and 
*' great Judgement in the criminal Law, and who 
"may ftill think that his fentiments in Berwick's Cafe 
, fC were not only agreeable to the true (not to fay, ne- 
cc ceffary) Conftrudion of the Statute .of William \ 
" but that fuch Conftrudion is not precluded by later 
M Authorities* 

r»ft. S41. C€ The Cafe in 1716 was Francia's Cafe. On a con- 

cited. " ference of the Judges preparatory to his Trial, at 

" which the Attorney and Solicitor General, who were 
u to conduft the prof ecution the next day, affifted, it 
•* was agreed that the conftrudion of the Statutes of 
<c £. VI. formerly given was wrong : which was, 
" that a confeffion, upon examination of the party, 
" taken out of court, and before a magiftrate or 
" perfon having authority to take fuch examination, 
f * and proved by two Witnefles, was of itfelf Evi- 
" dence fufficient to convid • for it was then agreed 
u that upon the foot of thofe Ads of E. VI. by con- 
u feffion is meant only a confeffion upon arraignment of 
" the par ty^ which, it was feid, amounted to afcon- 
<c vidion. 

« And 
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And thus far (at lead as to the lad of thofc Sta- 
tutes) feems to be very juft, as already has been 
" argued : but then it does not appear how this 
" proves that Evidence by two Witneffes of a Con- 
" feflion fhould be of itfelf, fince thofe Statutes, com- 
" petent to convift, or even fufficient to complete 
" Evidence otherwife incompetent ibr Convi&ion. 



cc. 

44 



What was faid farther in the. conference appears 
not : but as it was urged again ft Berwick, we may 
fuppofe it was to this effeft, that the Confeffion of 
4fc the party might be ufed againft him, if proved by 
* c two VinneffcSj as Evidence of an overt A3 of Treafon : 
€C for that the Claufe concerning Confeffion upon Ar- 
€< raignmenr, which was of courfe a convidion without 
c< farther proof, did not preclude ufing proof by Wit- 
•* neffrs of Fa6ts confeffed by the party, which might 
cc fubftantiate the charge of the Treafon laid againft 
c< him, though it left the Fadts fo confeffed to be 
♦ 4C proved, like direft Evidence of overt Afts, by two 
Witneffes : and the credit of fuch proof to be con- 
fidered by the Jury. 



44 



u Whatever was then faid, had it reded there, was 
iC faid in the abferce of the party, or of any who 
<c might have obje&ed in his behalf; nor does it ap- 
i4 pear that the effeft of the Statute of William was then 
4C particularly confidered. And with regard to the Trial 
" of Francia the Evidence of his Confeffion was, that on 
c ' his feizure> by the Meffenger, in order to his examina* 
•* tion before the Secretaries of State (in which was a 
« c circumftancc ftrangely irregular, that of adminifter- 
" ing an oath to him) he admitted that a Copybook^ 5* 
" then produced and (hewn him, and from which the 
u Copies of the treafonable correfpondence were after- 

F f f 4 € [ wards 
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u wards read againft him, was bis Copy-book of his 
" Correfpondence with Friends abroad. And that on 
"his Examination before the Secretary of State, he 
* c faid, what others have wrote cannot make me guilty. 
•* As for what I have wrote, I appeal to my Book. 
That is my Bool^: I appeal to that for my innocence. 
His Examination taken in writing fpeaks of a Cor- 
refpondence in which he was engaged concerning a 
u Law-fuit recommended to his care : that during the 
c< correfpondence he received feveral Letters dire&ed 
to a Mr. Harvey, and tranfmitted Anfwers to Paris \ 
and that latterly the Method of Correfpondence 
changed, and the Correfpondent at Paris, inftead of 
€€ inclofing his Anfwers to Harvey, wrote only to the 
tc Examinate, and defired him to Ihew the Letters to 
€i Harvey, which he did accordingly. 

<c And he clofes by faying, that in fome of the 
" Letters lately fo communicated by him, he verily 
" believes the Duke of Ormond, Lord Bolingbroke, 
•• and others to be meant -, and on farther Examina- 
" tion, that by certain Figures he believes the Pre* 
€C tender and the King to be meant j and that he be- 
« lieves the fubjcfl of the Letter communicated by 
tc him to Harvey is the defign of the Pretender to 
* c invade his Majefty's Dominions. 

" The Mcffenger f WO re to fcizing the Copy-book 
" in the Cuttody of Francia, and delivering it at the 
"Office. 



«< 
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* c And from the Copy-book they read Anfwers from 
t€ abroad to Letters not entered in the Copy-book 
€t relative to the fame Tranfaflion : but which they 
€< gave Evidence were found among his Papers afore- 
" faid. 

€€ In Gregg** Cafe, which was relative to the fame 
€< Correfpondence, he pleaded guilty, and therefore 
<c no additional inference can be drawn from any 
41 proof defigned to have been offered againft him, 
" had he put himfclf on his Trial. 

41 Whatever might have been agreed at the previous 
" Conference, perhaps Francia's Cafe will be thought 
44 not a Cafe of ConfeJJton, btit an owning, by way of 
u claim, as his, certain Papers found in his cuftody, and 
<c explaining what he believed to be the meaning of 
44 certain Figures, without acknowledging that he fo 
" underftood when he communicated them. If fo, 
44 the Papers were before the Jury, to judge of the 
44 purport of them, and to draw fuch inferences as 
" they (hould think juft from the Evidence of the 
44 letters and Anfwers being found in his Cuftody, 
4< together with the other circumftances, whether they 
44 believed him to have carried on knowingly a trea- 
" fonable Correfpondence, And in fumming up, the 
44 Lord Chief Baron * places not the ftrefs on any 
" fuppofed Confeffion, but that the Letters were 
44 found in his cuftody, and that he owned (or claimed) 
44 the Copy-book as containing his Correfpondence 
44 with friends abroad. 

!' It 



Burp 



• I a On B E a wxc k*j Crf/K 

44 It is true one of his Counfel fpoke, as if a Con* 
44 feffion generally, that he did write feveral treafon- 
44 able Letters, might have been given in Evidence in 
" fupport of the Indidment : but no ftrefs can be 
44 laid on this -, efpecially fince it was foreign to the 
" Cafe ; apd only .in arguing another point, which 
44 feems clearly not tenable : that the Letter s> or the 
"Jubilance or paragraphs of them, ought to have 
44 been inferted in the Indi&ment to entitle them to 
€< be given in Evidence, though the avert A£l was 
44 charged, of writing, and qaufing to be written, Let- 
44 ters notifying the intention to levy war% 

44 Francia was, however, acquitted : be. it for others 
44 decifively to affirm, whether under the Statute of 
44 William^ he could legally have been convi&ed. 

44 In Berwick's Cafe this of Francia, it feems, was 
«« fuppofed to have much ftrength, for admitting the 
«• Confeflion of the Prifoner after the Faft, but before 
44 Arraignment, to be Evidence fufficient to convift. 
« 4 With what reafon FrancuC% Cafe was fuppofed to be 
«• of ftrength to fupport a conclufion of this impor- 
« tance, the Reader will judge : and Berwick's Cafe 
" itfelf cannot be regarded as an Authority to this 
« 4 Point : becaufe both the Judges fuppoued the Ad- 
44 mtffibttity of that Evidence on a prior and clearer 
«* ground, that it was Evidence of the Fafl of Re- 
« beHion, and pot merely a amfeffwi after the fa& : 
« fo that the Utter point was unneccflary to the a&ual 
44 ground of their Judgement * nor indeed confident 

4 4 with it« 
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•* The admiffion of this Evidence on the Commiffion 
<c in the North* in 1745* is faid to have been on the 
€C Authority of the Judges opinions previous to the 
Trials of Gregg and Francia. But thefe were extra- 
judicial opinions concerning Evidence which might 
c< happen to be offered at the Trial: and it appears 
cc not in what manner, to what effect, fuch Evidence 
€€ was offered on any of thofe Trials, or whether its 
44 admiffibility was argued in behalf of the Prifoner: 
" nor do we find in the State Trials or elfewhere, cx- 
<c cept in Tonge's Cafe (the Authority of which is con- R.v. To^ee 
€ * feffedly out of the QueftionJ that a Confeffion out icd, 17,$. 
** of Court, proved by two Witnefies, fhall be fuf- 
** ficient to convidt. 

" It will be at lead allowed that this excellent Ex- 
-* c pounder of bur criminal Law has not infifted too 
€€ largely when contending that the Rule fhould never Fofl- HJ# 
c< be carried farther than to a Confeflion made during 
" the folemnity of an examination before a magiftrare, 
4< or perfon having authority to take it, when the 
tf party may be prefumed to be properly on his guard, 
** and apprized of the danger he ftandeth in : for that 
c * hafty Confeffions, made to perfons having no Authority 
u to examine, are the toeakeft and mofi fufpicious of all 
€c Evidence. Proof may be too eafily procured. Words 
" are often mifreported ; whether through ignorance, biat- 
9 • tention, or malice, it mattereth not to the Defendant, 
" who is equally afeffed in either cafe ; and they are ex* 
€< tremtly liable to mifconftruSion. And witball, this E vi- 
<c dence is not in the ordinary courfe if things to be dif- 

«* proved 
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Final Inference againji admitting Gonfeflion ctberwife 
than as corroborative Proof \ unlefs in open Court on 
Arraignment. 



« 
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proved by that fort of negative Evidence by ivhicb the 
proof of plain f aft s may be % and often is, confronted. 
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€i If the Point (hould in future ever come before a 
Court, it may be for the Judges of that day to con- 
fider whether the Queftion be in reality precluded 
by Precedents ; — whether, in point of Principle, Con- 
" feflions any where but in open Court % be not always 
u weak and fufpicious Evidence, efpecially where State 
€< Crimes are the fubjeft of inveftigation ; whether any 
€t ConfefTion or Declaration of a Prifoner prior to his 
u Arraignment fhall be carried farther than in the Cafe 
"of Willis, as corroborative merely of other Evidence ; 
c< and whether what was then faid by one of the 
44 Judges fo foon after the Statute of William, that the 
" Confeflion (Hall not fupply the want of a Witnefs, 
* c there fhall be two Witneffes notwithftanding, (hould 
' c not apply to all Cafes of Confeflion of High Trea- 
" fon to be proved by Witneffes : fo that whether 
u taken before a Magiftrate or not, there mud be two 
" Witneffes of an overt Aft diftinft from thofe to 
" the Confeflion : which alfo may be inferred to have 
€ * been the opinion of the Chief JufticeH in the fame 
iC Cafe, from his manner of exprefling himfelf. And 
" the Attorney § and Solicitor f General, on that oo 
" cafion, feem to have admitted that this Evidence 
*« could only be offered to confirm proof of an overt 
•• Aft, of which Evidence, fuch as the Statute re- 

" quires to be given, had been offered. 

"In 
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be given cf any overt Aft not exprefsly laid. 

<c In this way, and to this extent, it is not difputed 
<€ by the Author of the Difcourfes on High Treafon buc 
cc that it might be given : and the Reader will fortn 
c< his own opinion, whether there is fufficient Autho- 
** rity for confidering it in itfelf as Evidence of an overt 
€C Aft competent to convidt by its own weight, or to 
cc complete Evidence, which muft otherwife have been 
* c infufficient by the Statute : though it may properly 
cc confirm Evidence, otherwife competent to be left to 
" the Jury, as fufficient, if believed, under that A£t. 
€t The Author of the Commentaries feems alfo to have 

IV Comm. 

" been of this opinion : that a Confcflion, otherwife <*. *7- ?• 357* 

" than in open Court on Arraignment, although 

" proved by two Witnefles, if it Jhould be offered, 

cc cannot be received, otherwife than as merely in con- 

" firmation of proof made before by two Witnefles 

4< to the overt A£t. He faith, the Confeffion of the 

" Prifoner, which lhall countervail the NeceJJity of 

cc fuch Proof (by two Witntffes) muft be in open 

"Court. 

Title III. 

Concerning over.t Afts not laid in the Indiftmenu 

u By the Statute — No Evidence Jball be admitted or V- fupra> a$9# 
c< given of any overt Aft that is not exprefsly laid in the 
<€ Indiftment. 

u The Conftruftion of this has been held, and it i? 
cc approved by the Author of the Difcourfe on ILgb 

Treafon, that no fuch Evidence lhall be given in 

direft fubftantive proof of the Treafon : but that as 
€< confirmatory of the overt A& laid, it may : or, in 
•• his own Words, that no overt Aftj amounting to a FoA.*^. 

• s dijlinR 






$14 // extends to overt A3s, confirming the A3 laid. 

u diftinfl independent charge, though falling under the fame 
* c head of Treafon, Jhall be given in Evidence unlefs it 
•* be exprefsly laid in the IndiSment ; but that ftill, if it 
€€ amounteth to a direS proof of any of the overt A£if 
€C which are laid, it may be given in Evidence of fucb 
u overt A8s. 

^.▼.Ambrofe " And thus in Rock wood 9 $ Cafe the Indiftmcnt was 

con Holt & cc for compajftng toe Death of the King : two of the 

c.cj.j. "overt Adfcs charged in the Indidment were, that 

MdEyret* ' u they traiteroudy met, propoied, and cdnfultcd of 

iV.in. p ' " the time, place, and means of killing the King, and 

iv su Jr. 5*. " that they agreed to provide forty men for that pur- 

<c pofe. 

1W» »*!• " ^e ^ oun ^ c ^ fo r t^e Crown offered Evidence of a 

<c Lift of men given by the Prifoner forthat pur pofe. 

<c "fhe Counfel for the Prifoner objected that the 
" Lift was not laid in the Indidtmenp and that by 
" the Statute no overt A3 lhould be given in Evidence 
cc that is not exprefsly alleged. 

ibid. 134. u ^ ut ^ two Chief Justices declared their opi- 

f€ nion, that it was good Evidence to prove the very 
41 Charge laid in the Indi&mcnt : and that fuch Evi- 
dence as went to eftabliflj overt Adts fufficiendy 
charged was not meant to be excluded by theSta- 
u tute : otherwife, as Holt, Chief Juftice, remarked, 
<c it would be neceffary to fet forth not only 'the overt 
tc A3 j but the very Evidence to be given to fupporf it. 
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€C And in Layer's Cafe, where the Indidtment charged 
€C a Conspiracy to depofe the King, and to place the Pre^ 

cc tender 
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Infiances where this DiftinSlon las been applied. 815 

tender on the Throne, his Correfpondence, inviting 

the Pretender ', was read (though not charged in the 

Indi&ment, and though feparately made Treafon by 

an Aft of King William) as Evidence of the traiter- t 3 &i 4 w.iil 

ous purpofe to depofe the King- and place the Pre- fJ; 245,4. 

tender upon the Throne. 



cc And in the Cafe of Deacon, one of the overt jiffs Fo( *- 9» *©■ 
"laid was the aflembling and marching in warlike 17 Jul. 174?" 

• , r , ,.. IX St, Tn s<% 

44 manner, in order to depofe the King, and to place , 9* 
44 the Pretender on the Throne : Evidence was offered 
44 of the Prifoner's compelling one Craig, a Printer, to 
44 print the Pretender's Manifefto, at Manchefier, and of 
<c his publifbing it there, while the Rebel Army was in 
44 the Town ; and alio of the reading of the Mani- 
"fefto: to each of thefe Fa&s offered' in Evidence 
44 Exception was taken, partly for a reafon not imme* 
«' diately to be mentioned, and partly becaufc thefe are 
" overt Afts not laid in the Indidment. But the 
C4 Court (Willes, Chief Juftic*, Abney, and Fvfter) 
44 was of opinion that they might be given in Evidence 
44 on the Rule already dated;— an overt Aft not laid 
* c might be given in Evidence if it were a diredt Proof 

44 of an overt Ad laid. 

> 

« And in the Cafe of Sir J. Wedderbourn, the r. v . sir j. 
44 collecting of the Excife, for the UJ'e of the Pre- k^tT* 
44 tender, under an appointment from the Pretender's $ *°* '* 
f4 fon, was admitted to be good Evidence though not 
u laid in the Indi&ment, and though in itfelf a fepa-* 
w race Aft of Treafon, becaufc it went to confirm the 
*' overt A& laid : and as fuch was to be admitted, 

!• though 
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univerfal Principle. 

,fl though he could not have been convi&ed on this as 
44 fubftantive Evidence, for want of its being particu- 
44 larly laid in the Indi&ment. 

4< The Conftruftion therefore received of this Rule 
44 and Dire&ion of the Statute is, that no Evidence 
" (ball be given which is foreign to the Iflue : but 
c< Evidence of a Crime not charged is foreign to the 
44 Iflue : and by the Statute one certain overt A£t at 
44 lead, properly related to the fpecies of Treafon 
44 charged,* muft be laid, and proved in the manner 
cc which the Aft requires : this mud be done by diredt 
cc Evidence, which may then be corroborated by con • 
44 firmatory Evidence, but not by Evidence of a Crime 
44 different in its Nature, or independent of the Fad 

" charged. 

44 Accordingly where the Indidment was fox ad- 

Foft. 146. 

Vaugh.n't « beting to the King's Enemies on the high feas, and the 

Cafe, fcpr*» 

ivt t ... " 0Vtrt ^ ia ^ was> cru ifi n i on the King's fubje&s in 

44 a vejfel called the Loyal Clencarty % Evidence being 
4i offered to prove that the Prifoner had, fome time 
41 before, cut away the Cuftom-houfe barge, and had 
44 gone a cruifing in her, this Evidence was rejedted 
44 by the Court : for, if true, it was no fort of proof 
44 of his cruifing in the Loyal Clencarty 5 the only faft 
44 he had then to anfwer. 

44 This being a primary^ and therefore univerfal 
44 Rule of Evidence is confequently the more proper 
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Reafons for more particularly enlarging on this Rule* % ij 

* c to be diftin&ly noticed in this Treatife on The Law 
* c of Evidence: for, as Sir M. Foster exprefieth 
cc himfelf, the Rule of rejeSing all Manner of Evidence 
*' that is foreign to the point jn iflue is founded on found 
** fenfe and common Juftice. For no man is bound, at the 
** peril of Life and Liberty, Fortune or Reputation, ta 
anfwer at once and unprepared for every Alt of bis 
Life., Few, even of the beft Men, would cbu/e to bo 
put to it. And bad not tbofe concerned in State Pro- 
€C fecutions, out of their zeal for the public fervice, feme* 
*' times ftepped over this Rule in the Cafe of Treafons, // 
<€ would perhaps have been needlefs to have made an ex* 
* c prefs provifion againfi it in that Cafe\ fince the C6m- • 
* f mon Law, grounded on the Principles of natural Juf- 
* € the, bath made the like provifion in every other: 
** for even" a Contraft, " and much more a capital ^ f £ jj^. 
*< Charge," cannot be proved otherwife than as al- f^/of IiJ 6lf 

' Ed 

leged; iC much lefs can it be proved" if it be hot 
alleged : a man cannot be intended to make compe- 
tent Proofs upon inefficient Allegations, " or any 
" proof upon no Allegation, or none that has re- 
«* ferencc to the offered proof. 

TiTIB IV. « 

Evidence where natural Allegiance is laid in the Indift- 

went. 

u If the Indi&ment exprefs the tfreafon to have 
" been committed againft the Duty of natural Alle- 
cc giance, and the Prifoner prove himfelf an Alien! it IV * * u Tr * 
« hath been faid he (hall be acquitted, becaufe the In- £ u v£ - Crin ~ 
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Alienage difproves an Inditlment laid as egainjl natural 

Allegiance^ 

" didment chargeth him with that fpecics of AUe- 
u giance which is permanent, whereas being an Alien, 
" he could only owe a temporary and local Allegiance: 
" but this was incidentally fpoken ; the Queftion 
<c having been introduced by way of Argument, Cran- 
<c burnt obje&ing that the word natural was not in his 
« Indidment. 



VI H. S« T. 5S, 



Ibid. 101. 



1 H. H. P. C. 

59- 



€C 



<c 



€€ 



€t 



CC 



€< In Francis* % Cafe it came dtre&ly before the 
" Court : for the Indiftment charged him with Trca- 
[on againft his true, natural, and undoubted Lord. 
But the Judge did not dired, that on Proof of his 
'* being an Alien, he muft of courfe be acquitted ; 
the Jury were informed by the Court, that if they 
thought him guilty of the Charge in the Indidment, 
they would find him fo, and withal find, that be 
" was an Alien* born in the Dominions of the French 
" King. The Jury acquitting him, this point came 
" not to Judgement. 

" The Reafon of thus directing feems to have been 
" not any doubt, or poffibility of doubt, apprehended, 
" that to an Indi&ment thus framed againft a Prifoncr, 
" who proved himfelf an Alien, the Exception was in 
" the (mailed degree difpu table v but that it might be 
€S folemnly fettled, and the Ground of the Judgement 
4C appear on Record. 
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Evidence good againjl an Alien under the general Charge of 8 19 

Allegiance. 

*' On the other hand, it is clear that an Alien is 

m indi&able of High Treafon againft his Allegiance, 
" generally, without adding, natural : for he oweth an 
** Allegiance during fuch time as by voluntary Refi- 
cc dence he rcceivcth the Benefit and Protcftion of the 
4i Laws. And agreeably to this proceedeth the par- 
€t liamentary Recital in (he A Gt concerning the Marquis 
*' de Guifcard, rcfiding in England under the Protection 
•• of the Queen. tfg* 

" But the Allegiance depending on thefe confidera- 
€t tions, foreign fubjedts entering the Kingdom as 
*' Enemies by Invafion do not become liable to be 
" otherwife treated than as (imply Prifoners of War. 

" This, however, will not avail a natural barn fub- R. v .T*wn!y. 
"jeft: for if fuch, under aCommiffion from a fo- ^J^'M* 
reign^ power, invade* his Country, or join the Invaders, 
he will not be permitted to juftify or excufe himfclf 
by fuch Com million, but adting under it, he is , 
guilty of Treafon. His Allegiance is permanent, 
unlimited by local circumfcriptions, f indiffoluble by 
€€ his mere private A61 : and this Allegiance, under- „ _ 

• . p ° R. v. /Enett 

€€ flood according to its true Ground, is thus far at leaft M *cdooaid # 

Foft.59. 

cc no flavifh Principle, nor repugnant to the Principles of 
<c the Revolution : but is that true Allegiance which the 
€C Laws of our Country and the Nature of civil So- 
ciety require of us; 

" And in this fenfe, confident with the great Ends of 
" the Constitution, the common Security and Welfare, 
Ci are the Maxims of the perpetual Obligation and 
"niniverfal Extent of Allegiance, rational, jufir, and 
" fieccfiary. 

— immmm n n ■ i i i 111 lull ■ , 11 i n ■——■»—— —II ■ I >m ■ 

• • So far certainly, Nemo p§ttft txutrt Patriam* 
f Ligtantia naturalis nullit temporum aut locorum limit il it* coercetur* 

G g g a «• And 



cc 
<c 

€€ 
<C 

(4 



%io Embajfadors. 

negina ▼. c# And accordingly Dr. Storeyi an Englijhman born, 

DyeSl! " having been guilty, in parts b«yood the feas, of a 
b, (»g) so* « treafonable pra&ifing with the Enemies of this Coun- 

<c try to promote an invafion, it was refolved by the 

" Judges that fuch Offence is Treafon triable in En- 

" gland. And thereon, refufing to plead, otherwife than 

BTuf'edte. " that he was, and hstf been for feven years, a fubjed 

num 1571. cc f Spain % he was attainted and executed. 

<c And zsfubjefls are not exempted from their natural 
Foft. t8 7> s. " Allegiance though refident abroad, fome have 
ic£.* ,e * 9S "* " thought even Ambaffadors> while refiding here, are 

<s fo far within the Obligation of local Allegiance ', that 
«* for freafon they are amenable to the Jurifdi&ion of 
**' the Country. But it has been well remarked, that 
u their Cafe will always be governed rather by poli- 
" tical confiderations than by the Rules of municipal 
<c Law. Though indeed, even on Principles of Jurif- 
" prudence, their peculiar charafter, as reprefenting 
41 the independent fovereignty of the Nation which 
<€ fends them, feems inconfiftent with the Idea of local 
" Allegiance : fo that they may become Enemies fub- 
jedfc to the Law of Nations: but not Traitors^ un- 
lefs perhaps for fome direft Attempts againft the 
" Life of the King, by which they diveft themfelves 
cc of their public Capacity, and become private De- 
" linquents : a Cafe in the intercourfe of enlightened 
" Nations to bo regarded as merely fpcculative. 

By 



CC 

cc 



cc 



U Legato. . * ^egiilas a # ^ hxnc rem per* Inter confilium vero et efFe&um 

L. JI. Cap. J. tinentes proponit Kirch nents : in diftinguit. Ait itaque, contra 

p. 310, &c. libro paucis ut opinor cognito ; fas Gentium agere eos videri qui 

et cum expurgatione tantum per- Legates vel oi conjurationes con- 

LiGATui. mffo; digno tamen qui in lucem tra Imperium et principem depren- 

*' p * 3 iterum prodeat. Primum ponit fas et confiliorum pra<vorum moli- 

pofTe in Legatum etiam capi- tiones poena capitali quafi Ufa 

tali poena animadverti fi in ea Majeftatis perfequantur. <%namvis 

admiferit quae communi Gen- enim Legis civilis rigor turn ad 

iium Jure praecipue vindicantur. Rmpublicam turn ad prtne^um 

ian^uatn 



cc 



No Arrcft of Judgement in Cafes of HighTreafon 8a i 

under the St. of W.for mifpelling, &c. 

" By the Statute fo often cited no Treafon can be 7 w. 111. c. 3. 
€€ given in Evidence, unlcfs the overt Aft charged in 
cc the Indictment be within three years of the finding 
€€ of 1 the Indiftment: except in the Cafe of any At- 
ct tempt to affaffinate the King by Poifon or any other 
<c means. 

The Advantages to the Prifoner under this Sta- 
tute it is of the more importance to him vigilantly to 
4C fecure, fmce by another Claufe of. the fame Statute 
cc he cannot avail himfelf of any mifwriting or mif* 
€< fpelling in Arreft of Judgement; but only by 
cc Writ of Error. With refpeft to falfe and improper 
(c Latin, fince the Statute for conducing all Law 1 * 
" Proceedings in E?ngUJh* the Benefit of this Excep- ag.ii. c. 2 f. 
€C tion, formerly of no inconfiderable extent, would 45." 11 ' C * H# 
m have been virtually taken away, eVen had the Sta- jj^ < jj m- * 
cc tute of William been filcnt. 

c< It is farther to be obferved, that the Benefit of a 
" Bill of Exceptions to Evidence is held not to extend 
<c to capital Cafes. That it was denied in Sir H. Vane*% 
" Cafe would, in it ft If, have had little force in point 
" of Authority : for certainly there are Points in that, 



tanquam P atria parentum falutem aliis agitajfe tonvinceretur nihil o 

diligentijpme cuftodiendam non fo- minus nulla ali&pmna affeBus eft* 

luin rei tarn atrocis aBum et effec- quam dimiffionis. 
turn *uerum etiam confilium eadtm Et deind? 5— fed quid de . Lega* 

fe<veritate perfequatur, Legaium torum injurtis qua ex affeBu et \'*l'Jj**' h 

tamen adverj'us peregrinum Prin- confilio ad effe&um plane perSutfa, P« 33 • 

cipem delinquent, quern neque dicemus? Itidemne eorum dttnif- 

fuum principem neque dominum fane fola acquiej'cemus ? Diximus 

ulld fubjeBione aut. ntxu obligatus jam antea, Legatum Juo jure dam* 

agno/cat, majeftatem ejus iafijfe non nari punirique pojfe Jt ea crimina 

intelligiy neque illis legibus judi- admijeritqu* Jure Gentium punian- 

cart pojfe qua non nifi fubjeBos tur. Jus *. Legator urn in hoc r§- 

quibus fcripta fint t'emant. EJJe ciprocum eft, ut quemadmodum ilk - r 

igitur juftijpme aBum cum Legato qui Legatum pulfartt Jure Gentium 

Hifpanico in Anglia regnante dedttur, itavicijfim Legatusfi In- 

Elizabetha : qui etfi centra Reginat jurias intulit its ad quos mi/fus eft 

caput Regniqui incolumitatem de- Ufa in pa nam dtdatur. * 

U&a conjurationis confilia cum 

G g g 3 « and 



8ai Of Treafon improper relative to the Coin. 

" and too many other Cafes before the Revolution, 
cc which it would be very unfafe to adopt as Principles 
cc of criminal J urifprudence. It will not be eafy to turn 
u over many Pages in any Volume of the Slate Trials 
" prior to that Era without conviction of this melan- 
" choty Truth, But this Exclufion of the Remedy, 
, * 'by Bill of Exception, from being admitted in cri- 
" minal Cafes, refts upon the ftronger Ground of ne- 
Anno wj's'. 3 '* V gativc Ufage »fid the import of the Statute. 



CHAPTER ^X. 
Vf Ta bason cmetrtimg the Coin: 

<c Though a Catacbrtjis be an allowable figure in 
" Rhetoric or Poetry, it is in Politics a very dangerous 
" one, and efpccially in a penal Code. Of this the 
M improper fpecies of Treafon now to be noticed is a 
" fignal inftance. We (hall bbferve on feme of the 
" moft remarkable points of Evidence relative to this 
" Crime as constituted by Statute. 

€f To make, mend, or afllft in fo doing, or buy, 

" fell, conceal, or knowinglyh&ve in his pofleffion any 

" inftruments of coinage fpecified in the Aft, or other 

v , iv. comm. M implements proper for Coinage onfy 9 is raifed to the 

V Denomination of High Treafon. But it is belt, with 
" regard to this important Article, to follow the Ex- 
P.M.. p. m* "ample of the Author of the Principles of -Penal 

"Law, 



90 



Remarkable Evidence ordained fy Statutt tvuenfag Sag 

Coinage. 

4 

Law 9 and to quote the Words, of the Statute for 
the raoft remarkable pan of this extraordinary pro- 
cc vifion : 



cc 

cc 



<c That if any perfon (unlefs lawfully authorized in * * 9 w. hi. 
" the Mint, or by the Lords Commiffioners of the 
4< Treafury, or Lord High Treasurer, jhall make any 
<( cutting Engine for cutting round blanks by force of 
ct a fcrew out of flatted Bars of Gold, Silver, oil 

41 othsr Metal fuch offender fball be and is 

•* adjudged guilty of High Treason. 

" In a Cafe where the Prifoner was indi&ed of High r . v . r^ 
4i Treason, for that be, not being lawfully authorized f e. hg.ul 
" &c. knowingly , felonioufy, and traiteroufy bad in bis * *»• *• **• 
" Cujtody and Poffeffion one Mould made of Lead, on 
" which was made and imprejfed the Figure* Stamp, 
M Refemblance, and Similitude of one of the Sides or - 
" Flats {to wit, the bead fide) of a Shilling. 

" It was agreed that the Mould was one of the in* 
" ft rumen ts mentioned in the former part of the Se&ion 
" of the Statute, and therefore comprized within the 8 k Wt nL 

" general Words fubfequent, fo as to make the Cufiody 
" thereof, without lawful Authority Or Excufe, amount 
" to High Treafori. * And that being cxprefsly named 
4< in the former part of the Claufe, it was not neceffary 
" to aver that it was a Tool or Instrument mentioned 
«« in the Statute: 

G g g 4 ' "But 



8a 4- Farther Points on the Statute againft Coiner rl 

Trfi» o. ni. cc ^ Ut lt was d° u btcd whether the Evidence, of hav- 
l 7 BUK.z%%i €i in B * Mould in Cuftody, would fupport the Cfofgr 

** as laid in this Indi&menc for that being a Mould> 

•• it had, of conlequence, only the inverted Refem- 
Cl blaqce of a Shilling : the convex parts of the Shii- 
" ling being concave ; the Profile turned conrrariwife % 
€t and the Letters of the Infcription being all reverfcd : 
" and whether it was not properly rather an inftrument 

"that would make or imprefs th,e y Refemblance 
u of the current coin* than an inftrument on 
f* which the fame was made and impreffed* the Statute 
" Teeming to diftinguilh between fuch inftruments as 
•* will make or imprefs the fimilitude, &c. as a Ma- 
" trix, Dye, or Mould -, and fuch on which the fame 
" is made or impreffed, as a Puncheon, Counter-pun* 
c< cheon, or Pattern. 

" The Words are (fo far as concerns this Queftion) 
"Jbalt knowingly make or mend, fcf*. any Puncheon, 
4C Counier-purtheon, Matrix, Bye, Pattern, or Mould, 
" in or upon which there {hall be, or be made or im- 
<c preffed, or which will make or imprefs the Figure, 
u Stamp, Refemblance, or Similitude of both or either of 
. c€ the Sides or Flats of any Gold or Silver Coin current 
" within this Kingdom ',—Jball knowingly buy, t£c. or 
u without lawful Authority or fufficient Excufe, have in 
•* bis Cuftody any fuch Puncheon, Counter-puncheon, Tool 
€€ or Inftrument before mentioned. 

" A great Majority of the Judges was of opinion 
cc that this Evidence fufficiently maintained the IndiS* 
€€ ment: btcaufe the Stamp of the current Coin was 
* certainly impreffed on the Mould, in order to form 

Cl th* 



cc 
cc 



Continued. %%$ 

" the Cavities : though they agreed that the Indid- 
tc ment would have been more accurate, had it charged 
" that he had in his Cuftody a Mould that would 
* ff make and imprefs the Similitude, &c. And in this 
** opinion fome who otherwifc doubted acquiefced, 

€C The Prifoner died in Gaol before Judgement 
" could be pronounced upon him. 

" In another Cafe, where the Prifoner was found R.v.varicf. 
(S guilty, at the Tcrk Affixes, of forging and coun- 1770. 

« ttl S. A Stat- 

" terfeiting a forged and falfe Coin to the fimilitudc of 
an half Guinea (which, and importing falfe money 
to be uttered here, being counterfeit, to. the funili- 
" tude of the Money of England, are the only Treafons 
u with regard to the Coin comprized within the great 
" Statute of Treafons) it appeared in Evidence that he 
" had counterfeited the Impreflion on a piece of Gold, 
which was previoufly hammered, but was not 
round, nor would pafs in the condition in which it 
4C then was : Gould, Juftice, who tried the Caufe, 

doubting whether this were Treafon, refpited the 
Judgement, and laid the Cafe before all the Judges. 
" They were unanimoufly of opinion {abfente Baron 
" Adams) that the Crime was incomplete, and that he 
*' be recommended for a Pardon to his Majefty. 

Par. 2. 

<c Another and the laft fpecies we fhall mention of 
u Treafotf againft the Crown created by Statute is here- 
€i after to be treated under the head of feditious Libel. v. infra, 831, 
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fcrt Of Jk&tms Ri»ts. 



CHAPTER X. 

i 

Of seditious Riots. 

tci.6.*. "A Statute in the Year of the Aceeffion of the 
Am 1714* u Houfe of Brunfwic, occasioned probably by cir- 

B. J.P. 0.92,3* 

see the Anim- «« cumftances of the times, has confidered Riots, under 

a<iver6om 

l Jnf/t?blm- " certam circumftarices, sfc a capital Offence. 

^ rT^uu* u The Evident neceflary to fupport an IndiftniCDt 
•S™ bI c^- " on the Statute if no Buildings be attacked, muft be : 

fane is Treafon 

* Ie?vi. 1 5! " 1. That there were more than twelve prefent : 

(&£>. 7 Mar* • 

C iMar. ft. a. " 2. That Proclamation was made by Authority of a 

j'eiV*. c,i6. c * Magi ft rate, charging all perfons afiembled to dtf- 

tempor^y. 4C ^^ anc j p^gec^yy t0 depart, upon the pains con- 

44 rained in the &'*/ ^# * 

44 3. Or that fuch Proclamation was forcibly hin- 
4< dcred : ♦ 

44 4. That twelve or more continued tumultuoufly 
(< afilmbled for mm iwrr after fuch proclamation, or after 
" fuch hindrance, having knowledge thereof. 

" The perfon actually hindering or hurting any that 
" (hall begin or go to make the Proclamation is, on 
44 this Evidence, liable to Convi&ion, whether the 
44 Afiembly continue afterward or not* 



" Where 
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Where Aft s art Felony vnfbout Proclamation. irf 
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cc 



Tim n. 

Where Churches or other V laces of WorJhip % tr priyate 

Buildings art damaged. 

€c If per fens riotoujly aflembled actually pull down *w« h * • 
<c or begin to pull down a Church or Chapel, or Place 
" of religious Worlhip for Proteftant Diflenters, it is 
cc not rieceffary to prove they were twelve rn number 
fC (though perhaps it is neceffary to prove they were 
f€ more than two) : nor is ic neceffary to prove that: 
" any Proclamation was made or attempted to be made. 
But it is neceffary to prove that a Placfe of Worlhip 
for Diflenters has been certified and regiftered pur- 
fuant to the Statute. Being prefent and giving En- 
couragement to perfons in the A61 of demolifhing or 
* c beginning todeitroy fuch place of worlhip or private 
" Building(forfuch alfo, with their appendages^ are within 
€€ the Aft) is fufficient Evidence to fupport an Indi&~ 
u ment founded on this Statute. The Cafe will, at 
the fame time, mark a Diftinftion between Accejfarits 
properly called, foon to be farther treated, and 
€i Principals. 

" John Royce was indifted* under a fpecial Commif- R. *.J- Ro j c< > 

4 Bvrr. Manst. 

** fion of Oyer and Terminer and Gaol Delivery, held at *°73— 86 * 
" Norwich, for that he, with divers perfons, to the num- 
" ber of one hundred and more, whofeNa^nes are un- 
w known to the Jurors, did, after the laft day of 
July, 1715, to wit, on the twenty-feventh day of 
September 1 6 G. Ill; unlawfully, riotoujly^ and tu- 
multuouily affemble : and being fo aflembled, then r 
and there, unlawfully and with Force, felonioujtj 

"did 



cc 
cc 



cc 
cc 
cc 
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8a5 ' Roycz's Caft. 

* 

" did begin to demolifh and pull down a Dwelling* 



Cf 
C€ 



iW/fc (defcribing, &c.) fit u ate, &c. again (t the 

Peace, &c. and again ft the Form of the Statute 

# 

in fuch Cafe made and provided. 



44 The Jury found a fpecial VerdiH on the fecond 
44 Count (above recited) of the Indiftment, ftating the 
44 riotous AlTembly, and finding that divers perfons, 
44 to the Jurors unknown, did then and there, with 
u force and arms, felonioufly begin to dcmolijb the 
" Dwelling-boufe in the fecond Count mentioned. And 
they proceed to find that at the time the faid 
perfons unknown fo began to demolish the faid 
Ci Dwelling-houfe, the Prifoner was prefent* and did 

44 encourage and dbet the faid perfons by then and there 
u Jbouting and *//?>/£ Expressions /* incite the faid 
44 perfons fo to do. But they find that he did not 

44 with force begin to demolish or pull down, or do 

» 

any A6t with bis own bands or Person for that 
purppfe, otherwise than as afore/aid. 



cc 

cc 
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cc 



It was argued that on this finding this man was a 
Principal in the fecond Degree, or, as it ufed to be 
called, Acceffary at the Faff. That although Aiders 
44 and Abettors prefent are not named in the Statute, 
44 there is enough to (hew that they are included : 
44 and whoever is included is deprived of Benefit of 
44 Clergy by the exprefs Terms of the Statute, by 

* u which 



Continued. f^ 

€< which the Offenders (hall be adjudged Felons, and 
" Ihall fufFer Death without Benefit of Clergy. 

" On Deliberation it was refolved, that before the P# ao75i 
" Statute all in this Offence were alike guilty (whe- 
ther actually doing the Mifchief or encouraging others 
to do it,) and were then equally guilty of a Mifde* 
u meanour only. 

c< That fince the Statute there is no Doubt that 
« c Principals in the firft and Principals in the fecond 
Degree are all equally Felons wtofon/ Benefit of 
Clergy. 



ce 
«c 
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cc 



<c That the Aft defcribes the Crime, demolifhing or 
" beginning to demolilh the Buildings protected by it ; 
"but leaves the Evidence to the Law. 

"That the Statute of Jtabbing was not analogous: ^r.**^ 
<c for there the intention of the Statute was to diftin- t*i!7£* m 
€i guifli the Cafe of the perfon who a&ually gave the 
"(tab, as differing from the reft in point of Aggra- 
cc vation. 

" But the Court doubted whether the Jury ought 
not to have found exprefsly that he was aiding and 
abetting, inftead of the Faffs whence fuch Inference 
€€ is deducible. 

" On farther Deliberation the Court were of opinion 
" that criminal Faffs were found on this Verdidt 

" cqui- * 



tc 
cc 



8j» What conjltiutub a Riot* 

ff equivalent to a finding that he aided and abetted: it 
"was found thai he did encourage and abet; and 
" though they have added afterwards by what parti' 
**4klar Afts, yet chat this cannot vitiate their former 
u finding; 

« 

" And Judgement was pronounced, and Sentence 
" of Death accordingly awarded. 

" It is here material to confider what was, at Com- 
" tnon Law, Evidence of a Riot* 



fn.Tnft*p«i?6« 



€€ 



" A Riot -is where three or more do an unlawful Aft 
in difturbance of the Peace : and an unlawful Af 
fmbbj is where three or more aficmble with intent to 
commit a Riot, though they do it not. 



R.T.Scott. " And hereon a Doubt was made, where four were 

* 81* R- M« ^^ • 

Tr. i cui* " indi&ed, and to* died before Trial, whether this 
s. c. « wcrc not an Acquittal of the other two, fince two 

* 

Poph.io*. . cc cannot make a Riot. The Court was of opinion, 

Harrifon it 

Erriogtoa. c« t h at f our having been originally indi&ed, it muft 

"jiow, after Vcrdift againft two, be Intended that 
•• feme Evidence was given to the Jury of one at leaft 
w of the other two being concerned in it: and then 
" it WQuld be like an Indi&ment againft them, that 
<c they two, together with perfons unknown, did make 

R?v. v tfcof * €< a tyiot. The Motion in Arreft of Judgement was 

v. fupra/ 673 u therefore difmiflcd. 
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Of /editions Uieif. Jji 



CHAPTER XL 

Of f editions Li b e ls„ 

SECTION I. 
i. Amounting to Treasok. 

** One Species of /editions Libel is fubje&ed to the 

•* Penalty of High Treafon : and it has feemed proper 
** to bring thcfe offences in the Nature of the Deliffa 
" l<tf* Majeftatis under the fevcre Roman Code into 
C€ one View. 

u By the Statute of Quvn Anne* therefore, mali- 6 A , u 7# 
cc «Vi{^, advifedly, and direSly, in writing or prin- # 

" ting, to affirm that the Pretender, or My other per- 

fon or perfons, other thah a* fettled by Parliament, , W . &M 

have Xgte or Title to the Ow*, or that the Kings » * £w.m. 

or Queens of the Realm, with the Authority of 
" Parliament, are not able to make Laws of fufficient 
" force and validity to limit and bind the Crown and the 
u Defcent thereof, is made High Treason. 

* 

cc On this Aft Join Matthews, a Youth of nine- 
44 teen, an unfortunate deluded Zealot in the Caufe of 
** the forfeited Royalty, was indi&ed. 

cc The Indiftment fet forth the Libel with the ne- 
<€ ceflary Averments and Innuendos : the material fub- 

" ftance 



u 



€•*• 



*3* Amounting to Tr caf en— to Mif demeanour. 

" ftance of which was thus : From the folemnity of the 
" Chevalier's ( innuendo the perfon pretending, &c in 
"the ftyle of the Abjuration A&) Birth * the moral 
" impoffibility of putting an Impoftor on the Nation % (in- 
" nuendo, the Kingdom of Great Britain) after the 
" Manner pretended* and the difappoiniment in the at- 
" tempt of proving him, • . . • fo I (innuendo, himfelf, 
* f John Matthews) think it is Demonftration* if bercdi- 
" tary Right be any Recommendation, he (innuendo, the 
" Perfon pretending, &c. as before) hath that (innu- 
cc endo, hereditary Right.) 

" And afterwards, fo that all Rights (innuendo, all 
" Rights to the Crown of this Realm) concur in him 
" (innuendo, the faid Perfon.) 

u The ftrefs of the Argument in his Defence was 
" placed on this : that the Libel* as laid and proved, 
" was not Evidence of fuch direct Aflertion as is pro- 
•* hibited by the Statute under pain of Treafon. That 
" it was- hypothetical^ if hereditary Right be any Recom~ 
" mentation. But it was not a contingent inference on a 
" fuppofed uncertainty, but an abfolute illation on a 
" fadt aflumed as certain. 



a 



He had Judgement and was executed accordingly. 



SECTION II. 

2; Amounting to Mif demeanour. 

" We now proceed to the confideration of feditious 
" Libels not felonious : in which is to be confidercd : 

1 . The Matter* 

2. The Form* 

3. The Public at iom 

" With 



Amounting to Mi f demeanour. $$$ 

TlTLB II. 

The Matter.. 

cc With refpcft to the Matter, it may be any thing 
cc which tens to leflen the juft Confidence, good Opi- 
cc nion, and Aflfc&ionof the People towards theCon- 
* € ftitution and Government of the Country. At the 
cc fame time thefe Attacks will be fo itnpotent, while 
" the Conftitution is preferved inviolate, and the GV 
" vernment is faithfully adminiftered, that the beft and 
€ ' moft effe&ual Mode of difarming Libels of their 
ding is perfevering Integrity and tfndifturbed Mag- 
nanimity in the fervice of the public. 



€€ 

4« 



Title III. 

s 

The Form. 

c< An Hiftorian may relate Fa&s the moft difedvan- 
<c tageous to public Characters unblameably, and with 
<c Title to high Commfendation. The office Of in- 
** ftrufting Poftcrity, and of benefiting future Ages 



• The great Frederic, of Pruf- ver of the animated Machine 

fia, in the latter and moft glorious which one hour might a3 with the 

part of his Reign, was Jbewn a concentrated Energy of an hundred 

Libel pofied on the Wall of the thoufand Arms, and the next might 

Palace, perjonally and Jbarply re- he broken or laid in duft by the for- 

JUQing on him : occupied then in tune of the Field. It is a more 

encouraging Merit, in promoting rare, more appropriated, and unaU 

Agriculture, in diffufing Spirit, Fi- loyed Prai/e : not to the trium- 

gour, and Felicity : he read it, phant Drfpot ; but to the JJhes of 

wit hjome difficulty, f torn the height the pacific Benefa&or of a People, 

at which it was fixed, and then is ' A Libel may be punijhed into Cre- 

reported to have /aid, Pafftrs by dit ; but if an enlightened Mind, 

will find it difficult to read this fenfible to the Value of true Glory % 

'where it ftands : fix it lower ;— unaffectedly difregards it, from a 

On ne peut a /on aife lire ceci en Monument of Reproach it becomes 

pajfant : affichez la, plus has. a Trophy, Juch as Panegyric would 

This praife is not paid to the Mo- emulate in vain. 

H h h "by 



#34 Various Forms of libelling. 

€t by the Example of the paft, would be very imper- 

* i 

c * fe&Iy and fufpicioufly performed if confined to the 
cc Recital of fiich Adlions only as would bear a favour- 
c< able Interpretation. The Candour and Benignity 
" even of Livy exhibits , pernicious Counftls hnd 
cc their fatal confequencep : and not folely the bright, 
<c the fublime, the divinely amiable Forms of Li- 
4C berty, of generous Patrjotifm, of heroic Virtue: 
cc a Melius and a Tarquin, not only a Brutus , a Decius, 
€t or a Scipio. 

c< It is true, under the Mafic of Hiftory Calumny 
° may walk forth : and confequently a Libel may be 
" compofed in the biftoric Form. But to which Clafs 
" a Publication (hall be referred, a wife and good 
€C Government will regard rather as a Queftion of Cri- 
" ticifm than of forenfic Inveftigation : fenfible that 
fC Truth, if permitted to fpread freely, will of itfclf 
" deftroy whatever mixture fprings up among it of a 
" bafe and adverfe growth ; and that Extirpation in thefe 
" inftances will be ever to the hazard of the Wheat 
<c rather than of the t)arnel. 
Hob. it <;. " I £ is alfo poflible that a Libel may affume the Form 

Hicks'* Cafe. ' . 

p. 16. j. i. « of Panegyric. There may be times on which a 

•* Panegyric would convey the obvious and even ne- 
" ceflary Conftruftion of a cenfure the moft fevere. || 



|| Cum loquare de humanitate ex- tote livorem, cum de continentia //- 

Panei* f rob an Jibi fuperbiam y cum de cle- bidinem, cum de labor e inertiam, 

mentia crudelitatem, cum de libe- cum de fortitudine timorm. 

, ralitateavaritiam>cumde benigni* ' 
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ITbe Mode indifferent* if the libellous Meaning is conveyed 835 

fo as clearly to be underftood. 

* c In general as ro the Form, — Daihes, Breaks, fio 
cc titious Names, falfe Dates, and the other Modes of 
conveying with certainty and clearnefs the intended 
imputation, and yet endeavouring to avoid the con- 
fequences, are all unavailing. A Jury and Judges on 
* c the Bench will underftand theft Compofitions, as they 
€€ are obvioufly intelligible to the reft of the Commu- 
c< nity : and State Libels, their Objedt being more gene- 
<c ral, and their effeft depending on their being generally v . Suhevereft 
€€ underftood, whatever be their Form, cannot be fup- iv.st,Tr. 927. 
" pofed to be in need of external Evidence to explain 
f * their purport. 

TiTLfc lit 

Of Publication. 
that Publication is effential to conftitute a Libel. 

c< We have feen that in Treason Writings not pub- 
" lijbed may come as collateral Evidence in proof of an 
" overt A£t duly laid, and of which there is other legal 
€< Evidence ; but to the offence of libelling Publication 
c * isefiential. It is only by its Tendency with refpeft to 
" Society that a Writing is libellous. Till then it is as the 
" thought of the Writet's heart not manifefted by any 

■ 

<( outward expreffion : the one is inacceflible to human 
<c Knowledge > the other independent on human Autho- 
u rity. Previous to Publication the Papers of a Man 
" are in every fenfe his Property : and for many rea- 

H h h 2 " fons 



836 Concerning the Proof of Publication. 

c*fe «f seiiurc c* f ons arc w i t h jufticc, con fide red as among the 

of Papers, J " ° 

• Entick,cLv. €«^ caf 4ft a nd moft inviolable parts of that property, 
6 g ih. Mc " " c ^ c ^ ccare enjoyment of which it is one of the 
pi. H- St " Tr# " primary ends of civil Society to proteft. 

Par. 2. 
Concerning the Evidence of Publication. 

" Thus much will not now be controverted : but 
" what (hall amount to Publication has been a Quef- 
" tion agitated with much Ze*l * cfpecially on the 
<c Trial of Labels againft the Government. 

u As to the general Faft of publilhing, a T/ibel is 

cc clearly publifhed if but a (ingle Copy reaches a 
" fingle hand to whom it is conveyed, with intent of 

" publijhing to that perfon, and imprefiing part of them 
Cl on his mind by making the contents known : but if 
c< fiolen from the Author, or feized by Violence, whe- 

rfob* 02 • > 

Barrow ▼. <c t h cr un der colour of Law, or without fuch pretence, 

Llewellen. . * 7 

44 this is not Publication fo as to affeft him. 

Of printing or tranferibing. 

•• If it be afked whether Delivery of a Copy to be 
" tranferibed or printed be an Aft of Publication, it 
will be obvious a general Anfwer cannot properly be 
adapted to fuch Queftion. It may be, the Language, 
44 in which the libellous Matter is contained, is unknown 
c< to the Transcriber or to the Printer : in which Cafe 
" fuch perfon to whom it is thus communicated, cxercifes 
" evidently a mere mechanical Aft; the underftanding or 
44 imagination being not liable to any poffible influence 
44 from the meaning couched in fuch defamatory Com- 
«* polition, 

2 "On 
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Printing is, prima facie, Evidence of publifblng. 9 37 

" On a Writ of Error in the Exchequer Chamber Baldwin t. 

Elphinfton* efi|« 

cf from a Judgement in the King's Bench, a Queftion xf.'if G.7i 
" came to be .argued upon the following Fads : 

" In an A 61 ion on the Cafe there were two Counts. 
" The firft, for printing and publijhing in the St. James's 
cc Chronicle -a Libel, grofsly traducing the Plaintiff 
in his Capacity of a Captain in the Navy. The 
fecond, for printings and caufing to be printed, an- 
cc other fimilar Libel. The Defendant pleaded the 
cc general IJfue : and on the Trial the Jury found a 
€% general VerdiEt for the Plaintiff with Damages of 
€l 500 /. which Judgement was accordingly entered, 
" The fpecial Error afligaed was, that in the fecond 
Ci Count the Defendant is only charged with the 
<c printing, and not the Publication of the Libel % 
" which is inefficient to maintain the A&ion. 

"The Chief Juftice of the Common Pleas 9 De 
"Grey, delivered the opinion of himfelf, Smytbe, 
" (Chief Baron,) and all the other Judges. 

" In this opinion folemnly delivered, two Proportions 
"were admitted: — Firji, that where there arc two 

Dyer, 369. b. t 

" Cdunts in a Declaration, one perfeft and the other 5 £ ep * !° 8- 
" not fo, general Damages cannot regularly be given : Good"?/ 
ic — Secondly, that in Aftions for Libels, if no Pub- 
" lication is ft a ted in the Declaration, • the Count is 

mt 7 , Ho¥. 6a. 215. 

€C bad. 

H h h 3 "But 



838 Publication *> ejftntid to a Libel, but no technical 

Mode of charging it is required. 

■ 

" But it was held that a Publication was fufficiently 
« ftated. 

cc That there are various Modes of Publication, and 

* 

" no technical Words neceffary to defcribc it* That 
" Words may be publijhed by teaching, preaching, or 

« 

" advifed fpeaking, even where the Confequences are 

" highly penal. That a written Libel may be pub- 

" lifhcd in a Letter to a third Perfon (k *. where it is 

v.fmprainbk «* t hp fubjeft of an Aftion, and to the perfop him- 

ik 1£.w?: " fclf libelled, where it is the fubjeft of Indidment or 



R. E. 



t. Aaionjur « Information). That the Word palam has been held to 

U Cafe* 13. a. 

<c (late Publication fufficiently. That there are in Raf- 
" /rffi £»/r/Vj two inftances of conftruaive Publication : 
•* one by delivering- Letters to A. and B ; the other, hy 
" fixing them on the Door of St. Paul's Church. That it 
<c is therefore fufficient if there be ftated in the De- 
" claration fuch Matter as amounts to a Publication 
" (without ufing the formal Word publijhed) : and the 
cc Jury are upon the Evidence to decide whether Publi- 
,c cation be fufficiently proved or no. 

" That printing a Libel may be an innocent A& : but 
" that, unlefs qualified by circumftances, it (hall 
€< prima facie be undcrftbod to be publi/king, as it muft 
" be delivered to the Compojitor and other fubordinatc 
" Workmen. That, particularly, printing in a News- 
" paper admits of no doubt upon the face of it : for 

«' that 
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7 he fame Proportion farther explained: printing a Libel J J39 

may be an innocent Aft ; but is not prefumed. 

<c that it fliill be taken a Publication, unlefs (hewn to 
cc be fupprejfed, and »*wr publijhed. 

" That the Count, for caufing to be printed, con- 
<c firms the Fafl; of Publication for the reafon already 
<c given ; and that the introdu&ion to this Count con- 
€€ ne&s it with the preceding, one, by ftating the ma- 
cc licious intent to injure the party as aforefaid. 

" That, on the whole, by both Counts the Publi- . 
cation is put in Iffue : which the Jury therefore, in 
finding generally, did as it was competent for them 

€€ to do. The Judgement of the King's Bench was 

4C accordingly affirmed. 

" It is obvious that, for additional very important 
€i reafons, Publication, if neceffary to fupport an 
c< Aftion on the Cafe, muft be neceffary to maintain 
an Information or Indiftment for a fuppofed Stat* 
LibeL We have already (hewn the Principle upon 
" which the Rule is different in Cafe of High 
€i Treason. 

Printing is, generally, prima facie, Evidence of Pujb* 

li cation. 

u Printing then is, prima facie, Evidence erf the 
<c Publication of a Libel : though, as we have fcen, 
cc not in all Cafes conclufive Evidence. And here it 
" mud be acknowledged that a contrary intimation 

H h h 4 "has 
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840 Publication no lefs tffential in the Cafe of a public than of 

a private Libel. 

<c has been Tomewhat too generally and ftrongly ex- 
c< prefled in a Tradt lately publifhed. * For though 
it may not be the intent of the Author to convey 
the impreffion of the defamatory meaning to the 
mind of the Printer, and though in the exercife of 
this employment it may cafily happen that the fenfe 
and purport of the compofition may not engage the 
€t mind of the Printer, yet an Aft is done which in 
,c its Nature publishes the Sentiments to another in fo 
cc far as he may be difpofed to attend to them : and a 
•• man (hall not limit an illicit A£T,-f either by its im- 
mediate effeft (which befide, in this inftance, is not 
capable of proof) or by his particular purpofe. If 
" a man print a Libel, the prefumption is he has a 
€< general intent to publifh it : if he print it by the 
*' hand of another, this, prima facie, is Evidence of 
u a particular Aft of Publication confequent on fuch 



ft 

cc 



* Eflay on the Law of Libels, an A Si is done which is criminal 

*The Author is fenfible that <xn Er- by relation to J be general purpofe 

ror where the Public is concerned of' the Doer ; or where the part i- 

jhould not be dffembled. cular criminal purpoje is different 

\ Under this Confiruclion is the from the aclual Event, which 

* T *r» Maxim to be under flood, Man data Event , however, * is a probable 

Rct/id! licita ftridam recipiunt interpre- and obvious confequence ; and 

tationem ; illicita latam et ex ten-* though not adopted as an End, is 

fam.JV*/ that a Confiruclion is to be adopted by the choice tf Means. 

amplified to create a Crime: but As if a man, meaning to Jhoot A. 

that a general criminal intent ren- Jhoot B . ftanding by him* FaBi 

ders refponfible for particular cir- enim Naturam immutat propo- 

cumfiances naturally connected with fit urn agentis ubi Ret Natura 

, it. And in a like fenfe is to be non fit iuapte criminofa. And 

underfiood the other Maxim, Fro- thus this fub ordinate Maxim if re- 

pofitura agentis Rei Naturam con: i fed with thofe primary ones, 

non mutat: that is, where the A&us non facit reum nifi Mens 

particular immediate purpofe is df- fit re a ; and, Voluntas et pro- 

/irtnti but in the execution of ft pofitum diftinguunt Maleficia. 

««hfc 
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When a clear AS of Publication^ generally is proved, 841 

bow thisjball affeft with Refponfibility ; and whom. 

\ 

1 

€€ his general intention, whether immediately and fepa- 

** rately in his view br not* 

" Pra&ically, indeed, there can hardly be any 

cc Evidence of printing, as in itfelf an Aft of Publica- 
tion, though it may corroborate other Proof, The 

* 

juft and neceflary Exemption from Seizure of Papers 
renders the Abufe of this Species of Evidence im- 
probable to take place in future. 
" If it Ihould ever be offered, unconnefted with other 
<c circumftances, on the mere teftimony of a perfon 
declaring himfelf employed to tranferibe or print, it 
would be, though admiffible, very weak zn& fufpi* 
cious Evidence^ and upon which fingly, without cor- 
roborating Fafts, no Jury, it may be prefumed, 
would or ought to cpnvift. 

Par. 3. 
Where Publication may not be criminal. 

cc After a clear Aft of Publication^ generally, the 
Queftion arifes not unfrequently, whether the Fafts 

c< in Evidence render the party charged, criminally liable 

<c as PubUJber. 

i. From the involuntary and juft ly excufable Ignorance of 
the Party as to the FaB of publifbing. 



cc 
cc 
cc 
cc 
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This generally happens where the Profectition is 
againft a Majler Printer, an Editor of a News- 
"paper, or a Bookfeller. And the Evidence com- 
€€ monly attempted to be introduced is, that they 
u knew not of the libellous Article ; that they never 
<c faw or heard it : that they were abfent in the Couh- 
" try v at the time of its being fenr, printed,., and pub- 

"lilhcd; 



1 



f42 Mafter Printer, Booifeller, tic. anfwerable. 

"lifhed; or that they were under Reftraint; and I 
€€ fomfctimes the Maxim is intimated or expreffed,; 
•* that a Mafter is civilly, but not criminally, refpon- 
*'J$kle for the All of bis Servants. 

%t The true Rule, which will govern the Admifi- 
u bilitjy the Application, and the EffeEt of thefe and 
*• fimilar points, when given, or offered to be given, 
" in Evidence, has been more than once judicially ex- 
*• pre fled. It refults from the Nature of the Subjedt. 
" In the Cafe of general Service a Mailer (hall anfwer 
«• civilly for the Adt of his Servant, though wholly 
*• unconnetted with the fervice : becaufe it is prefumed 
" that he has Authority to reftrain thofe who are in 
•• his fervrce from A&s of Malice or Negligence inju- 
• c rious to the property of others ; and frequently the 
" compenfation can be fought no where elfe : but as 
c< this Remedy is derived from a Principle which does 
" not fuppofe Command or Privity in the Matter, it 
" is confined to Satisfaction for Damage fuffered, and 
cc extendeth not to Punijbment for a Wrong committed* 

** But Printing' is a fpecial Employment: the 
lc Workmen, by* whofe hands it is to be executed, are 
cc not merely fervants to perform the general Bufinefs 
" of their Mafter, but to execute that fpecial deter- 
€€ minate Employ : and the Mafter Printer is a volun- 
*' tary public Agent to receive and convey Intelligence 
" to the Public, The fervants are the bands, or, as 
" it were, the instruments by which he performs this. 
••They print what they receive by Authority from 

"him, 



Principles on which Direflion or Confent of the Mafier 843 

is pre fumed. 

<c him, either immediate or through the intervention 
4< of others ; either exprefs in the particular^ or *Vw- 
" plied in a general permiflion or acquiefcence* And 
• c the Rule is juft and clear, that an exprefs Command 
<c to do an illicit A6t needs not to be proved, when it 
4< is fuffered to be done by thofe who had the means 
" and obligation of knowings and the power to have pre- 
*« vented it. * 

\ 
€C The Privity and Confent of the Matter is there- 

V fore prima facie "„ of Neceflity prefumed. General 

cc Allegation of Ignorance is cohfequently not admif- 

"fiblc Evidence in his favour : but he may repel the 

€f Preemption by proof of particular Fa£is. In the 

" mean time, as on him depends what is to be re- 

" ceived or reje&ed, and with him is the aftive Autho- 

<c rity and the Controul, all is to be prefumed to have 

" It v Alston* 

" been done by bis direSion which be does not prove to m*. u g. hi* 
« c have. been done contrary to tt 9 or tn fraud of it f or by Manures*, 
"mi/lake. 

« If in this and the former page a Repetition 
** Ihould be noticed by any who may happen to have 
<c n$d the Effay lately mentioned* it will perhaps be 
" excufed •, the fentiments remaining the fame, and 
iC other terms not always occurring by which they 
" might be expreffed. 
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Qui non njetat quum debcat et pojjit, jubct. 

«• Par- 



344 Exculpatory Fails to repel this Prcfumption. 

* 

" Particular exculpatory Fads, which may be 
" given in Evidence to exempt from the Charge- of 
" being Publifber of a Libel, are thefe : 

" That he refufed it when offered ; that it was 
" clandeftinely fold againft his pofitive orders : 






€t That by reafon of ficknefs, as in the delirium 
" of a Fever, he was difqualified from infpc&ing the 

Prefs or regulating the fale in his (hop : Abfence 

under circumftanccs not importing fraud or neglcd; 

in which cafe a temporary. Manager (lands, during 
u the interval, in the fame refponfibility as the Matter* 

r. v.Woodfdii. " Imprifonment is prima facie exculpatory Evidence: 

• • • 

tc but, if Accefs of Servants to the Prifon be proved, 
." and Liberty of tranfmitting Copies, Prwf-Jbeets, &Ci 
" the Exculpation then ceafes. 

" And any degree of Laches, as in all criminal 
" Cafes, incurs a Refponfibility. 

R.v.winiams. "And therefore that a News-paper, containing a 

" Libel, was printed and publifhed before he rofe in 
" the Morning*, and that he afterwards flopped the 
" fale of it, is not Evidence, fufficient to acquit, though 
c< after Verdi&it is proper in mitigation of the fentence. 

Salmon^ cafe. " Where a Linen-draper allowed his fon, being a 

**»*• »7*> ff c printer, to ufe part of his fhop to keep Pamphlets 

' " for fale •, in the abfence of the fon a Pamphlet was 

" called for, and the Father ordered his Niece to look 

" it out and give it: the Publication being deemed 

* f lib<fllous, the Court granted an Information againft 

• " the 
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V. Burr. *686« 



Publication of a label mufi include Malice? exprtfs or 

implied. 

Ci the fon, but not againft the old man, who, being, 
* € fo far as then appeared to the Court, no way cQft- 
€l cerned in the trade, his ignorance of the Nature 
" of the Pamphlet was confidered as a fair excufe fuf- 
" ficiient to exempt him from the information. 

" Evidence of a Bookfeller's Name in the. Title-page 
" is net Evidence in itfelf to charge him as Publifhcr, 
<c without its being fold at his (hop, or any other Aft 
" of Publication. It is faid to be a commori Practice 
" among Book fellers to affix the Name of a Man of 
" Eminence in the Bufmefs without confulting him : 
%i and even were it othcrwife, it is evidently in itfelf a 
f * circumftance which may take place without the pre- 
c< vious confenr, or even fubfequcnt knowledge, of the 
€< party whofe name is thus uffed. 

a. From the allowable Caufe of the Publication. • 

" Publication* on which a Defendant may be con- 
* c vi&ed, muft always include Malice t either exprefs 
44 or implied. When therefore the Fafts in Evidence 
" exclude fuch Implication, a Defendant is not legally 
** liable to be convi&ed as Publijher. This may be 
<( illustrated by a Cafe where the fuppofed Libel was 
" againft a private individual. 

* € It came before the Court on a Motion for a new *• 7 - ****• 

Bl. R. 386. 

" Trial. The Profecutrix in the Name of the Crown % M - * c- nu 
<c wa$ a Quaker. Being thought lefs circumfpefit in 
€C her behaviour than the Principles and Rules of that 
Society required, (he was firft admonifhed for fre- 
quenting Balls and Concerts ; Deputies were next 
fent to her 5 and, finally, (he was expelled : and 

"the 
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f 46 No Matter can be libellous where Malice, either exprtfs 

or implied, exifietb not. 

€t the Rcafon was entered on their Books— for not 
t€ praSifing the Duty of Self-denial. This was figned 
c< by the Defendant as Clerk to the Society. The 
cc Profecutri* fent her Maid for a Copy of the Entry, 
** which was delivered to her by the Defendant, and 
cc was the only A£t of Publication in Evidence. She 
* c moved an Information, which was denied : where- 
" uppn ihe preferred an Indictment, which was found 
" at Nottingham Seffions, removed by certiorari, and 
" tried at the Afiizes for that County before Mr. Jufticc 
" Clive, who left it to the Jury, and they found the 
" Pefendant guilty. It was argued to be irregular to 
" leave it to the Jury at all upon fucb Evidence only of 
. " Publication ; as Delivery of a Libel by Miftake 

s Mod. 167. cc W1 |i not b e Publication of it when another Paper, 

" not libellous, was intended to have been delivered, 
" becaufe there is no libellous intention : fo here the 
44 Delivery of a Refolution of the Society, of which 
" the Profecutrix had been a Member, at the Requeft 
"of herfelf. 

" The Judge declared himfelf diflatisfied with the 

" Verdift : and the whole Tranfaftion appearing to 

. " the Court as merely a piece of Difcipline, they, for 

, " that reafon, granted a new Trial without any Rule 

" to (hew Caufe. 

Title IV. 

The c$nftitutional Grounds which feem to fupport the Rule, 

that a Man cannot juftify on an Indidment for a Libel. 

•• We have feen that a man cannot give the Truth 

cc of a private Libel in Evidence on an Indictment or 

v.fupri, 638,9* " Information. We have feen that for this Rule, as 

* c applied to private Libels, a very fatisfadtory Reafon 

M has 
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Tbe proper and charafteriftic Reafon why the Truth of a 847 

public Libel cannot be given in Evidence. 

< 

" has been given : but it is applied alfo to Libels 
c€ againft the Government: and for fuch application, 
<c ic has fometimes been infinuated, the fame Reafon 
c< would fufficiently account. 

" But the Juftification of this Rule, in refped of 
*' a Charge of public Libel, feems to depend on a 
cc Reafon as different as the Nature of the Subjedt 
"differs. 

cc In a free Government, Tranfadions which con- 
c * cern the Public are, and ought to be, Matters of 
public Notoriety. Animadverfions oh them, if 
not thrown wantonly and at random, muft correfpond r 1 
" with known Fads and with clear Principles of the 
" Conftitution. The Jury has a Right to decide on 
" the whole Matter. But, as was faid before of an 
*< higher exercifc of popular Right, * it may here be * v < u v* 
Ci obferved of this, that the true and only proper 
" Defence, on fuch an occafion, is not of a Nature 
€C to call for Proof by Witneffes. The time, the cir- 
" cumftances, the fads to which the Publication re~ 
" fers, the fcope to which it is pointed, all fpeak for 
" themfelves ; all, under the general Iffue, are pro- 
€t perly before the Jury. The Truth to be proved, 
" where Publications concerning Government come in 
queftion, is generally a moral Truth : not whether 
the Fads exift (for if thefe remain to be proved, 
they ought not to have been aflerted) ; but whether 
on Fads of public Notoriety the Principles and 
Inferences are juftly applied. Now this can never 
" be a Matter of Testimony : but is diredly and ab- 

" folutely to the Knowledge and Confidence of the Jury. 

» 

cc Fuller's 
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g 4 8 Why Libel doth not incapacitate Teftimony. 
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Regintv. Fui- " Fuller's Cafe, where Lord Holt would have 
\y\ st.Tr.573-" M permitted one to prove the Truth of his Allegations 

** by Witnefe, had he been able, has indeed been 
c * offered as an Authority that the falfehood of a 
" public Libel, as to Faft, is eflential to the cri- 
€C minaliry of it, and the Truth of it may be proved 
" by Witneffes. But that feems to have been a Cafe 
44 of Scandalum Magnatum on the Statute againft 
€i fpreading falfe News to the Slander of great Men : 
* c and in that inftance it feems neceffary to charge the 
C4 Falfehood. But in Indictments for feditious Libels, 
€€ false, in the only fenfe in which it feems neceffa- 
<f rily applicable, is, for the rcafons given, included in 
" malicious ; and the word falfe is not unfrequently 
" omitted in fuch Indictments. 

41 We have fcen that a Convi&ion for a Libel does 
€( not, like Perjury or Forgery, offences which come 
" within the ftriCt legal Idea of the Crimen falfi 9 inca- 
" pacitate from Teftimony ; becaufe fuch Writings do 
c * not neceflarily affe& the Veracity and general Credi- 

- # 

44 bility of the Author. A Conviction on a Charge of 
this general and delicate Nature, which, according 
to times and feafons, may be the reward of Com- 
pofitions of very different Character and Tendency, 
44 not being thought a Ground of ranking the party 
44 who labours under it With perfons incapacitated by 
the Judgement of their Peers for Crimes proceed- 
ing from the wilful Abandonment of Truth. 
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Recital— Averment — Innuendo. $4$ 

Title V. 

Requijites en the Charge to which the Evidence tnufi 

apply. 

Evidence on a Libel, as in every other inftance^ 
muft apply to a Charge fufficiently apparent on the 
cc Record : by way of Recital, if it be introduftory 
" Matter of general Notoriety, in reference to which 
€C the expreffions ufed are criminal : by way of Aver- v. r. v. Rofe* 
€€ ment 9 if a particular Fadk is to be previoufly efta- iv.st.Tr. 

1001,2. !OA.$,6m 

€€ blifhed, in application to which confifts the crimi- X04 9'5°- 

, 105a, 1054, 5« 

" nality, (o as to authorife the fubfcquent innuendos, 
<c by which the particular import and criminal appli- 
€€ cation of the Words is explained, in conformity to 
cc fuch particular Faft precedently averred. 

<c In the Cafe cited not many pages back, the Aver± 
cc ment was, that he malicioufly, advifedly, and trai- 
cc teroufly publifhcd a falfe and traiterous Libel, in- 
<c titled, Ex Ore tuo te judico, Vox Populi Vox Dei, of 
ci and concerning the Perfon, in the Life of the late 
€< King James the Second, pretending to be Prince of 
<c Wales, and fince his Deceafe pretending and taking 
** upon himfelf the ftyle and title of King of England. 

f< And without this Averment the Innuendo, ex- 
C( plaining the Chevalier to mean the Pretender, had 
" been vague, foreign, and vain. 

lit <c There 



8^0 



Infianees of Averment and Recital. 



Regin a ▼. 

Tutchin. 

IV St. Tr. ft*. 



u There was a fimilar Averment in Tutcbin's Cafe, 
u that he publifhed a Libel of and concerning tbe 
" Royal Navy of this Kingdom and the Government of tbe 

"J aid Navy. 



cc 



• r. y. Home. " In the lad Cafe which received the Opinion of 

1777' and # "all the Judges, on Error, in Parliament, the 

11 May, 17*8. " Reafon and the Extent of this Rule is fully illuf- 

Cowp. 07**"" 

»9- u trated. 



Cowp. $71. 



IV St. Tr. 
ZacbtvtrtWt 
Cafe, 775, 6. 
and 935, et 
paflia* 



" There the Averment was, that the Paper in quef- 
" tion was publiflicd of and concerning bis Majefifs 
" Government, and tbe Employment of bis Troops : with 
" an IntroduSlion, charging this to have been done 
" with an intent to caufe it to be believed that divers 
"of his Majefty's -innocent and deferving fubjedts had 
f been inhumanly murdered by his faid Majefty's 
" Troops in the Province, Colony, or Plantation of 
" Majfacbufets Bay, in New England, in America. 



€ * In the Cafe of Sacbeverell, who was impeached for 
Sermons preached, and afterward publifhed by him, 
by which he is charged to have fuggejted and main- 
tained that tbe necejfary means of effeSing The Revo- 
lution were odious and unjujlifiabk, — the introductory 
Article recites the Revolution, though an Event 
of . the grcateft, mod fplendid, and then recent 
Notoriety : but it recites it becaufe the A fie rt ions 
imputed to the Defendant were not criminated as 
general Propofitions concerning the Duty of Obe- 
dience and the Unlawfulnefs of Refinance, but as 
particularly applied to the Revolution, by aflerting 
that to impute Refiftance as the means- of effecting 

"the 
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Charge defefiivefor Want of Averment* 8^ y 

* c the Revolution was to call black and odious Colours 
cc upon it. Now it being notorious that the Re vol u- 
c * tion was effe£ted by a national Aft of Refinance, 
€4 thefe expreflions were charged as equivalent to af- 
€€ ferting that the true Colours of that Event were 
44 black and odious. And therefore the means by 
44 which the Revolution was effefted are recited in the 

44 Introduction, that it might appear upon the Face of 

» 

44 t!he Charge in what refpeft thofe Affertions imputed 
44 to the Defendant were criminated. 

4< The Cafe of the Dean of St. Asaph went upon r. v . yr.n; 
<€ the want of an Averment, which ihould have pointed j£ % vj%{ % 
44 the Application of the Dialogue there charged as 
44 libellous, and (hewn with what particular reference 
44 the abftraft Propofuions contained in it, concerning 
cc the Neceflity that the People fhould learn the Ufe 
44 of Arms, and their Right to defend themfelves 
44 againft Mal-government were criminated as a label. 



44 That Indiftment fet forth the Dialogue, and 
44 averred it to be of and concerning the King and the 
44 Government of the Realm. But it did not refer the 
<c Application of it to any particular Cafe or fuppofed 
44 circumftances. 

4f Where the Criminality is exprefs and afcertained 
44 on the Face of the Publication, there needs in fuch 
44 Cafe no accompanying Recital, Averment, or Innuendo. Cowp% 633. 
44 But this only can happen where the Libel is direft 
44 and exprefs, and both its criminal meaning and its 
" particular objeft ftand clear and unambiguous upon 

I i i $ l( the 



$5& fbt Matter charged as libellous mvfl appear on the 

Record, 

<c the Face of it, and the Crime is complete indepen- 
€C dent of other circumftances. 

Title VI. 

The Matter charged as libellous muft appear on the 
Record, either according to the Tenor or the Purport. 



XI. 324. 



Vu vi M.st. "Where a Libel is charged, the Corpus DelittU 

Tr. 77 and 

3 v ; " the Matter charged as libellous* muft appear on the 

iC Record: either the Tenor muft be averred, and then 
M the Words charged muft be proved verbatim et lite- 
" ratim, moft precifely as laid ; or the purport and 
* c effeff, and then proof of fuch criminal exprtflions 
<c as charged muft be made fubfiantially* though not 
" literally. But the whole Publication, in which the 
u fuppofed libellous Matter charged is contained, needs 
cc not to be fet forth : only they can prove no libellous 
" matter of a purport and effeft fpecifically different 
cc from that which they have charged. But they may 
cc give in Evidence other parts, Supporting and corro- 
u borating the importance of thofe which they have 
<c exprefsly laid ; and the Defendant may give in Evi m 
cc dence other parts, or the whole, in explanation. 

» 

" Thus the Charge, the Allegation, and the Proofs 
<c to fupport it, are fixed and determinate : and thus 
" it is neceffary ; for thefecurity of the individual and 
" the common Freedom. Nothing would be more 
" deftruftive than if a vague Charge were permitted 
" to attach itfelf to fuch floating Fads as might rife in 
" a vaft Sea of Evidence. It is neceffary that the 

" De- 



Single Exception to this Rule, intimated. S53. 

€C Defendant know to what general Point he is called to 
€c anfwer, that he may not be unprovided of his juft 
cc Defence ; it is neceflary that the Jury fhould have 
<c one definite objeft to which with undiftra&ed atten- 
<c tion they may apply the Evidence, and that accord- 
C€ ing to the Fads found, there fhould exift upon the 
u Record a clear and permanent Reafon for the necef- 
fary legal Conclufion, which may not only afcertain 
and limit the Principles of the Decifion in the par- 
ticular inftancc, but remain as a Beacon to Pofterity. 
And in this Certainty, which forbids any fentence to 
proceed but on Proof correfpondent to juft, general, 
and fettled Rules, on a Charge diftinftly fet forth, 
and accordant to the Quality of the Cafe as by Law 
c< declared, confifteth the Diftin&ion between a Govern- 
c< ment of Laws and a Government of arbitrary Will. 

C€ There has indeed been one Exception admitted to 
" this Rule that the libellous Matter muft appear on the 
"Record: but this relates to a particular Courfe of 
" Proceedings : of which fome mention muft hereafter 
" be made. 



cc 
cc 
cc 
cc 

<C 
4C 
CC 



> 



I i i 3 CHAP. 



$c$ Of Accessaries and Accomplices, 



CHAPTER XII. 

Of Evidence as it relates /* Accessaries or Ac- 
complices, and therein of the DijiinSion of Prin- 
cipals in the fecond Degree. 

u We have confidcred the Evidence applicable to 
"moft of the principal Mifdemeanours and capital 
c< Offences, with refpeft to thofe by whom they are 
c * aBually committed. The Order of the Subjedt na- 
cc turally now fuggefts the Confideration of Accejfaries 
u or Accomplices. 

<c An Acceffary is properly one whofe criminal Charge 
c< is con fide red as fubordinate and fecondary to that of 
■ c the Perpetrator of the Crime. 

iC He is either acceffary before or after the Fa£t. 

* c Before the Fad, by procuring, advifing, or con- 
f c tribucing to the means of its being committed ; 

" After* by harbouring or affifting the Criminal to 
Ci efcape, knowing him to be fuch j or by other fimilar 
cc Afts. 



Vi. F. C U 
D. III. 



cc 

« 



In the extremes of offences, alike the leaft and the 
greateft, the Law excludes the Confideration of Ac- 
ccjfaries, and regards all as Principals; the (hades of 
" Difference being regarded evanefcent in Trefpafs from 
" the minutenefs of the objefi, and in Treason, (in- f 
44 dependent of the Magnitude of the Crime in any 
c; of its Degrees, which might be fuppofed not to be 
" fenfibly varied by thefe nicer Difcriminations,) the 
" purpofey with an overt Aft towards the execution of 
* € if, conftituting, as* we have feen, the complete of- 

<f fence, 



Of Acceffaries before tbt Faff. 8# 

C€ fence, this purpofe equally extendeth to all perfons c©mm.iv. 

Ch. 3. p. 15. 

'• who contribute their Advice or Afliftance to the 

C€ Defign. 

SECTION II. 

Of Accejfaries before tbe Fall. 

<c In Manflaugbter there can be no Acceffary before Cemm.ir 
<c the Fa£t ; becaufe that implieth premeditation, 
cc which conftitutes the fpecific difference between 
C€ Manflaugbter and Murtber. 

cc An Acceffary before tbe Faff could not at Common jveomm.313, 
<c Law be put to his Trial, (unlefs he waived the ex* 
" emption,) until the Principal were attainted : and 
" therefore whatever of the many circumftances took 
€t place by which the Attainder of the Principal could 
cc be intercepted, prevented by confequence the Trial 
44 of the Acceffary : but this is remedied by Statute. s a. c. 9* 

Title II. 

How far a Party charged as Acceffary may controvert tbt 

Guilt of tbe fuppofed Principal. 

c& It is of importance to afcertain how far the Ac- 
" ceffary may eall in que ft ion the Attainder of the 
€t fuppofed Principal. 

" The folution of this point is not a little depen- 
" dent on the Nature and general Rules of Evidence. 

" On the Trial of the fuppofed Principal, the per- 
" fon, who, after his Convi&ion, and the fentence 
" which attaints him, becomes chargeable as Acceffary, 
" was no party to the Procefs. 

" He could take no advantage then of objeftions 
" either to the Evidence of Fad, or to the Conclufion 

I i i 4 "of 



t$$ How far a Party charged as Acceflary may controvert 

the Guilt of bis fuppofed Principal. 

"of Law deduced from it : of courfe no negkft, 
€f error, or mifconduft, on the former Trial, (hall 
u prejudice him, from controverting either the legal 
cc Quality of the Fafts, or the relevancy of the Fafts 
u proved to the Charge on which he was indifted. 

roft. in, fcc. €C Such was the Cafe of Mficdaniel and others : where 
3 4,s# " the offence of the Principal not amounting to Rob- 

u bery, becaufe the party fuppofed to have been robbed 
« was guilty of a concerted fcheme of villainy by pro- 
curing himfelf to be thus aflaulted, and goods 
€C taken from him, in order to obtain the reward under 
<€ the Aft of Parliament for apprehending highway- 
w men, the Acceffaries, by procuring this fuppofed 
<f Robbery to be committed, were 'neceffarily dif- 
ct charged of the Felony, and could only be convifted 
« c of an high Mi/demeanour j though the Principals in 
4< the fuppofed Robbery, Ellis and Kelly, being igno- 
<c rant of the Con/piracy, could take no advantage of 
€i it, and were confequently convifted j as Kjdden, by 
<c the procurement fcf Macdaniel, with others of thefe 
u Wretches, was convifted and executed for another 
V.Jul*. " fu PP ofcd &dbtry. 

4 & s p. &m. " The Indiftmenr, in that Cafe, being on the Sta- 
» & 3 w.&m. Ci tutes againft fuch as (hall malicioufty counfel, hire, or 

cc command, comfort, aid, abet, or afftft, it was ton- 
" tended that there mud: be a perfonal, immediate 
communication from the fuppofed Acceffaries to the 
Principals \ otherwife there could be no Acceflary. 

<c On that Verdift it was found, that the perfons 
who adtually committed the fuppofed Robbery, had 

" no 
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Procurement doer not necejfarily imply any immediate 857 

Communication between the Principal and the AccefTary. 

€C no converfation previous to the Faft with the per* 
cc fons charged z&Acceffaries: and that the immediate 
cc procurer had led them on under the pretence of aq- 
cc other defign : but it was agreed by the Judges, 
<c that the Prifoners could not avail themfelves of this 
circumftance, it being part of the original agree- 
ment to which they were privy : and that had, in 
point of Law, a- Robbery been committed, the 
cc Fafts found were fufficient to have charged them as 
cc Accejfaries. Foft. 1*5. 

" That at Common Law, if A. order his fervant to 
cc hire fame one to murther B. and the fervant, ac- 
cc cording to this general command, procure a perfon 
who perpetrates the Murtber, it is utterly imma- 
terial whether the Murtherer fo hired was feen by A. 
previous to the Faft, or ever had any conference 
" with A. or received from him peribnally any inftruc- 
" tions, or knew that A. was his employer. If the 
" hiring for this atrocious purpofe be traced to A. he 
" is, on fuch proof, an Accejfary before the Fafit. 

c< And that the Words of the Statutes, in this par- n Illft# x8x# 
".ticufar inftance; are fufficiently comprehenfive to in- on * Wcftm - 

1 c. 14* 

*' elude thofe who at Common Law would have been 3 e- *• -<*«»• 

127 C 

€i comprized as Acceffaries before the Fa£l, by pro- 
u curing a Felony ; without immediate communication 
" with the perfon by whom it was committed. 

Title III. 

Party procuring is Principal where the immediate Aftor 

is innocent. 

" As there can be no criminal Acceffary to an inno- 
" cent A ft, if a man procure the death of another by 5*4. 617. 
" the instrumentality of an infant, who has not at- ° ' 349# 

cc tained 



s. 



• 58 JVbere the immediate Attor is innocent, the Party pro- 

curing is Principal. 

u tained difcernment of good and evil, an ideot, or a 
"lunatic* he cannot be indi&ed as Accejfary t but 
n though abfent when the ftroke was given* may be 
* c tried and convifted as Principal. 

4 

Foft. ibid. u So if Poifon, under pretence of Medicine, be 

"given by A. to 5. unknowing of the murtherous 
4C intention, to be delivered to C. B. innocently de- 
" livereth it ; C. taketh it and dieth : A % is Principal 
€€ in the Murther ; though abfent. 

<c If A. procure B. to prepare Poifon to kill C. who 
" accordingly doth prepare it, and caufeth it to be 
" delivered to C. who taking it dieth ; B. in this Cafe, 
" by mingling the Poifon is Principal (the Deliverer of 
" it to C. not knowing its deadly Quality) and A. is 
" Accefjary before the Faft : but if A. had affifted in 
<c mingling the Poifon, then A. alfo had been Principal 
" with B ; for both had contributed their equal fhare 
" to the Aft which, under thefe circumflances, con- 
Cl ftituteth a Principal. 

Title IV, 
Acceflary where the Fail is fubftantially the fame, not- 
withstanding Variance in Circumflances. 

«* A Man may be Accejfary before the Faft where 
"fubftantially the Felony committed is the fame with 
cc that which he adviled or commanded. As if A. 
4< advife B. to fhoot C. and B. poifonetb C. whereof he 
cc dieth, inftead of (hooting him ; A. is accejfary to 
«* this Murther : for it is the fame Felony which he 
" advifed B. to commit : and he (hall never be allowed 
*' to difcharge hijnfelf by proving the felonious intent to 
" have been executed by means different from thofe 

which he fuggefted. 

Again, 



Acceffary wberf a Felony is committed which was a 859 

probable Confequence of an unlawful Aft commanded. 

TlfLE V, 
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Again, a Man (hall be anfwerable as Acceffary, 
if the Fall in Evidence againfi him be a probable con* 

" fequence of the felonious or unlawful AH ordered or ad- 
vifed : as if A. being affronted by B. ordereth C. to 
lay in wait for B. and to give him a found beating : 
C. doch fo, and B. dieth of the bearing, A. is held 
acceffary to this Murtber : for in fuch cafe, where 

" death was a confequence probably to be appre- 

" bended, the Law will not allow him to limit or ap~ 

"portion his own Wrong. 

c< And on this Principle, it feemeth that if A. order 

" B. to {hoot C, and 2?, by milling his aim, (hooteth D. 
Handing nigh to C, A. is acceffary to the Murtber. 
What is fuggefted to the contrary by two great 
Writers appears not to counterbalace the plain Ana- , h. h. p. $ 

" logy of the Rule, and the clear Reafons of the Au* n/i^ 5I . 

iC thor of the Difcourfes on the Crown Law. 

T I T L E VI. 

Not where the Felony is both a&ually and intentionally 

different. 

" It is different where the Evidence is, that one ad- 
•* vifeth a Murtber to be committed, and the party 
•* by whom it is to be perpetrated knowingly com- 
" mitteth another ; for a Man (hall not be charged as 
c< Acceffary beyond the Crime which he intended to pro- 
" cure or encourage, or Events of a like kind natu- p^ . 
" rally connected with it : and on this was grounded 
" the Diftinftion in the Cafe of Saunders. 

c * He, intending the Murtber of his Wife, gave her, 
<c by the Advice of one Archer* a poifoned Apple : of senders, ani 
" which, after eating a fmall part, (he gave the re- hu. is eh*. 
u mainder to their Child \ Saunders, rather than fuffer 
" the detection of his guilt, after a faint effort to 

IC pre- 
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860 ¥ erf on not chargeable as Acceflary by criminal Advice or 

Command where the Felony committed is both aftually 
and intentionally different. 

c< prevent the Calamity impending over his Child from 
" taking place, permitted it to take the poifon, of 
" which it died. It was ruled, without much difficulty, 
€c that Saunders was guilty of this Murtber: but, with 

jingo 1575. o / 

v. Plow*. 475. «« regard to Archer, the Judges on Conference held 

<c that he was not chargeable as Accejfary : for the of- 
€c fence comnhitted was entirely diftinft from that coun- 
felled by him -, and not done in purfuance of the 
Felony advifed, but by an Aft and Occafion inde- 
pendent of it. 
And the Diftinftion is approved by that eminently 
Ibid. 475 b. "judicious and learned Reporter; who gives inftances 

<c to illuftrate the diverfity. As where a Robbery is 
€i commanded ; — the perfon to be robbed defending 
C€ himfelf is murtbered : this (hall render the Advifer 
" of the Robbery accejfary to the Murtber ; for it 
" was a probable and naturally conne&ed confequence 
" of the Command or Advice given : or if one is 
u perfuaded to burn the Houfe of another, and the 
cc fire catches an houfe contiguous, the Procurer of the 
cc firft felonious Aft (hall alfo anfwer as Acceflary for 
*• the burning of the contiguous Houfe: but if one 
c< be direfted to fet on fire the Houfe of A. which he 
" well knovveth, and he wilfully burneth the Houfe of 
B. this (hall not charge the perfon who gave fuch 
original command as Accejfary ; for it is neither 
c; purfuant to his direftion nor confequent upon it. 

Title VII. 
. Per/on indifted as Acceflary to feveral, Evidence of bis 
being Acceflary to any proves the Indiffment. 

c * Formerly a man could not, it was held, be indifted 
" as Accejfary in the fame Felony to different perfons till 
" all had been attainted : but this point has been long 
*• fettled otherwife on the cleared reafon. And there- 
" fore a man may be indifted as Acceflary to fuch as 

€< are 
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The Offence of Principal and that of Acceffary fpecifically 86l 

different in -Law. — Corollary i. 



<c are attainted, and if proved to be Acceffary to any f. Cr. l. 
4C of them, this will be Evidence, fufficient to convift : »inft!"i8 3# 

a 



" on the other hand, if acquitted as to thofe, he may h^V/cL 
<c ftill be inditted as Acceffary to fuch as ftiall after a6 * 
c< have been attainted. 

Title VIII. 

In the Eye of the Law the Offence of Principal and that 
of Acceffary before the Fall fpecifically differ. 

" And the Felony of the Principal being, in legal 
ic Confideration, a diftinSt offence of a different and 
" fpecific Nature from that of the Acceffary" if two 
Perfons are indidled as Principals, and the Evidence 
proves one Acceffary, he mud be difcharged on the 
Indi&ment : becaufe he is not proved to have done the 
Fa£t, which is the Crime laid in the Indiftment, but 
to have abetted the doing of it ; and " it is thought" 
that they came to be diflinguifhed when the intent of 
the Murther was not allowed to be Murther, as ic 
formerly had been, unlefs the "Event" actually fol- 
lowed ; for anciently the intent to murther made the 
" complete" Crime, tf if manifefted and purfued by 
cf fome overt Ad," as it doth " at" this day in 
Treafon, where, <c for that caufe," there can, cc as we 
" have feen," be no Acceffaries. 

Corollaries. 

1. Party acquitted as Acceffary may be indifted as Principal. 

cc But, on account of this diftinft Nature of the 
iC offence in a legal view, if A. be indi&ed as Prin- 
Cft cipal, and B. as Acceffary, and both be acquitted, 
" B. may ftill be indidted as Principal. 

2. And, by the better Opinion, e converfo, the Party 
acquitted as Principal may be indilted as Acceffary. 

te On the other hand, it feems to have been held, 
44 without any Uifficient reafon, and indeed in re- 

2 " pugn nee 
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iH.H.P. C. 

6*6. 

2 Hale, *44* 

a Hawk. 273. 

Kel, 25, 6. 
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CereUary t< 

<c pugnance , to the Rule and its Principle, as lad 
44 ftatcd, chat if A. be indided as Principal and ac- 
<f quitted, he cannot after be indifted as Accejfarj 
" before the Fad : for that it is in fubftance the fame 
€i offence. It is the fame in a moral view, but not 
" before the criminal tribunal of a Country of which 
" the Laws have made a difcrimination fo exprefs : 
u and as they fpecifically differ, as a perfon under an 
u Indidtment as Principal cannot be convi&ed on Evi- 
<c dence merely proving him to have been Accejfarj 
iC before the Faff ; — as an Jccejfary acquitted may be 
Cl ftill indifted as Principal ;— the accumulative force 
u of all thefe Rules, and the common Reafon on 
<c which they are founded, feems decifively to autho- 
€C rize the fentiment of Sir Michael Fofter % that one 
€< acquitted as Principal may be indifted as Accejfary. 



SEC- 



Accejfaries after the Faff. S6j 



cc 

€€ 



SECTION III. 

Of Accessaries after the Fact; 

Accejfaries after the Fa8> by harbouring, fupply- 
ing, or aflifting to efcape, fall within the Rule of 
<c Acceflaries before the Fa&. It muft be proved 
that they knew of the felonious Aft, and that they 
knowingly harboured, or gave other Afliftance to 
the perfon by whom it was committed. 



cc 
cc 
cc 



44 

cc 



. Title It 
The Principal muft befirft attainted on Record. 

" And therefore the Felony of the Principal muft, 
c< in this inftance, even with greater reafon than in 
" that of Acceflaries before the Faft, appear attaintti 
upon Record : otherwife for the mere harbouring of 
a perfon, afterwards found innocent by Judgement . 
<c of his Peers, another migfit be attainted. The 
€€ Proceedings, therefore, againft the Lady UJle have F.cr.L. 34*. 
" been juftly reprobated in the ftrongeft Terms, as not 

r 

u lefs contrary to Law than to Humanity : for al- 
cr though in ftriftnefs there can be no Accejfaries in 
" Trcafon, yet, till the attainder of the fuppofed Prip* 
M cipal, all whofe Guilt is dependant on that, are within 
" the juft and equitable Analogy of the Rule concern- • 
iC ing common Accejfaries: and accordingly in the 
c< Reverfal of the Attainder of Lady Lifte, one of the 

"Caufes 



S*4 



Accejfaries after the Faff. 



I W. * M. • 



u Caufes of Illegality recited is, that (he was indified 
" under an irregular and waftr* Profecution for entcr- 
" taining, concealing, and comforting John Hicks, 
u Clerk, a falfe Traitor, knowing him to be fuch, 
" though $ke /aid John Hicks was not, at the time of 
" the Trial of the faid Alicia Lijle> attainted or con- 
•• vifted of any fuch Crime. * 



lVComm. 39* 
IJI Inft. 108. 
Brta. L. Ill* 
151 b. 

if. 37 £. HI. 
« Hawk. 32c 



Ibid. 38. 



w A Wife cannot become Acceffary by receiving and 
*• concealing her Hufband ; for (he is prefumed, — be- 
(c fides the reafon, from the nearnefs and tendernefs of 
" the relation, — to aft under his coercion. But as Rea- 

•m 

" fon and Humanity make a flow progrefs when ima- 
cc gined Policy is oppofed to them, this exemption is 
<c extended to no other relation ; not even of a Child 
€C in filial anxiety for the Parent, nor of a Mother, 
c< under the Agony of Affe&ion for her Child, nor of 
" the Hufband thus protecting his Wife $ but all 
ic thcfe are liable as Accejfaries after the Fall. 



• Improperly omitted as a pri- indieled for a Mifdemeanour, 

3&4W. &M. yate j Q ^ though it contains a though the Principal be not before 

1 a! feff. 2. Declaration of public Lanv of the convicted ; or, as a fubfequent 

firfi and moji general Importance* 



c. 9. 

5 A. c. 31. 
Fofr. D. III. 
C. HI. § 6. 
JV Comm. 
C. 10. § 9. 



Statute expreffes it, cannot be 
f Receiver of ftolen Goods, taken fo as to be profecuted 
who is a Felon by Statute may be and convicted. 



of 



Of Principals in the firft and fecond Degree. S65 

" It is obvious, from what hath been faid, that the 
<c Felony muft be complete, and the Point which af- 
" certains it to be fuch mull have taken place befoie 
the harbouring and affifting of the offender can ren- 
der any one an Accejfary after the FaS : and there- 
fore if one giveth a mortal wound to another, and 
€C fleeth, the concealment of fuch offender before death iv Comm. 38. 
" happens in confequence of the wound will not reiw 
<c der the party fo concealing an Acceffary ; for at the 
time of the harbouring of fuch delinquent, it was 
contingent whether there would be any Felony, 



CC 
€€ 
<C 



CC 



€€ 
CC 
CC 



In the Trial of an Acceffary it is not neceffaty to r. Cr. L. 3 « 5 . 
fet forth the Detail of Evidence againft the Prin- 
cipal: it is fufficicnt to recite the Record of the 
*' Convidtion. 

S E C T I O N IV. 

Principals in the firft and fecond Degree, more par* 

ticularly confident* 



" If divers perfons fet out on an unlawful purpofe, Foft 
u an Aft done by any of them, /* profecution of fucb 
" purpofe, is, in conftru&ion of Law, referred to the 
f c whole party. 

" The Refolution to go and maintain by Force an 
<c unlawful purpofe againft all oppofers is the Ground 
" of this Rule : and fuch Refolution may be either 
" exprefs or implied. 



3SX* 



9 

• JEjlimati* preteriti deliSt ex ptjlfatio nunfuam erefcit. 

Kkk [ € A gc- 



V.L. T. R«g. 8. 
p. 61—3. 
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V. fupra* 
Plummer*3 
Cafe, p. 773* 
Foil. 353. 
MSS. 
Denton and 



Con/iruSive Prefence. 

" A general participation in an unlawful Aft will 
** not include thofe as Aiders and Abetters who are pre- 
"lent where a Mifchief is done not naturally con- 
<c ncfted with the common objedt of their Enterprize. 

4< And on this depended the Determination in the 
€€ Cafe already cited : and alfo in another, where three 
" foldiers went to rob an orchard ; two got on a pear 
" tree, and the third ftood with a drawn fword in his 
" hand at the gate. v The owner's fon coming by col- 

c< lared the man at the gate, who thereupon (tabbed 
cf him : it was ruled by Holt to be Murtber in the man 
" who ftood at the gate, but that thofe in the tree 
cc were innocent. It would have been otherwife, faid 
cc he, if they had all come thither with a general 
** refalution againft all oppefers. 

" Perhaps fome circumftance is omitted in this Cafe, 
" which might prove, on the Trial, that the third 
" man might go together with the others into the or- 
" chard, and might afterwards pod himfelf as Ccn- 
" tincl without their knowledge of his Handing there 
" with a drawn fword : otherwife this circumftance in 
" itfelf feems to have been Evidence, till contradicted 
" by other proof, of a general refolution of rejiftence, 
" and fit as fuch to have been left to the Jury : and 
* c one ftiould think, to have been left rather ftrongly. 

Title II. 
ConftruUive Prefence. 

" The Prefence which (hall render a perfon a Prin- 
<c cipal in the fecond Degree as preftht % aiding, and 
" abetting, may be a conftru&ive one: it does not 
require to be a&ually within fight, or even imme- 
diately within hearings but to be of a party af- 

3 cc fembled 



cc 



cc 



Where Perfins tiding or encouraging Jhall become Prin- 26f 

cipals in the fecond Degree. 

* c fembled for an unlawful purpofe with a general refo- 
Xi lution to refift ; and fo far to have continued in that 
c( party as to be ready to give affiftance, if required ; 
<Q as in that celebrated Cafe, where the Lord Dacre and woiae^ 

Cafe. 

<c <ltvers others came to deal deer in the park of a h.h.p.c. 439* 

r *Muor, So. 

" Mr. Peibam ; one of the company, Royden, killed 

*' the Keeper in the park, the Lord Dacre and the 

" reft of the company being in other parts of the park ; 

<c it was ruled Murther in all. 

Title HI. 
In what Cafes generally, a Perfon prefent and encouraging 
Jhall be a Principal in the fecond Degree. 
** It has been a point of forne Nicety to determine 

c< where Evidence of being prefent and encouraging* or 

" deliberately in readinefs for aflifting, ftiall render a 

" perfon liable as a Principal in the fecond Degree, and 

" what Charges it ftiall not fo affedt him. 

"On the Statute of ftabbing, perfons aiding and Foft ... 6# 

«* abetting, though Principals in Man/laughter at Com. ^^ and 

*' mon Law, are admiffiblc to their Clergy : the intent st/wV 



of the Statute appearing to have been to diftinguifh i^w."^. 
the perfon who a&ually gave the (tab. 

The Cafe of Robbery in Dwelling-houfes, which Reg Tnav. 

€< would not have been Burglary at Common Law turns F\mh* n 






upon the wording of the Statute. A perfon who 3 & 4 w!&m. 
" did not enter was not guilty of robbing in the Houfe, €a 9 * 
<c and therefore was not oufted of his Clergy till a fub- 
" fequent Statute. 

<c The Conftruftion of the Statute againft dealing 8 ziii. c. 4. 
<l privately from the perfon has not been extended to 
<c Aiders and Abetters *, for, faith Hale> this Statute 
l € Jhall be taken literally. 

Kkk at "There 
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9 G. I« 



R. v. Simms 

and Merrvwea- 

ther. 

G). A(T. 1749* 

cited IV Burr. 

Mansf. 2075. 



R. v. Royce. 
IV Burr. 
Mauif. 2076,7 



General Rule of ConftruStion concerning Principals. 

<f There hath been diverGty of opinion on that 
" branch of the Black A£t which relates to the killing 
" of Cattle. 



<c Accordingly, where two men were indi&ed on that 
Ad, the Evidence was that one, (Simms) held the 
Mare, while the other {Merryweather) ripped up her 
Belly. Both were indi&ed as Principals. The 
Cafe was deliberately con fide red by the twelve 
Judges. Eleven thought the, man who held the 
Mare a Principal in the fecond Degree fo as to be 
oufted of Clergy ; Fofter thought otherwife. Lord 

Mansfield, in confidering the Do6lrine of Aiders 
and Abetters, expreffes a clear perfuafion of the pro- 
priety of that determination which held Simms to be 
oufted of his Clergy. 



cc 

CI 
CI 

CC 

cc 
ct 
cc 

cc 
cc 
cc 
cc 



<c In Murther, Burglary, Robbery, and certain odi- 
iC ous A6ts of perfonal Violence, thofe who are pre- 
€€ fent, aiding, and abetting, have always been con- 
" fidered as oufted of their Clergy. In Riot, perhaps, 
" the very Nature of the Offence fuggefts a Reafon 
44 additional to thofe of the other Cafes for confidering 
" Aiders and Abetters, without arStual force, as Pf in- 
•• cipals. 

" Perhaps the true general Rule is, that where the 
* c Terms of the Statute or the Nature of the Subjeft 
" do not limit the " Conftrudtion, or fumifli ftrong 
" reafons for reftri&ing it to the per/on who did the 
• c Aft, perfons prefent, aiding, and abetting, are in- 
" eluded in the extent of the penal Law, though not 
•• exprefsly named : becaufe fuch are Principals in the 
* c fecond Degree by the general Rules of Interpretation. 

" But 



Fafts material or otberwife on Indifiments. 8,69 

cc But? as the Jury muft find Fafts, from which the £ cl ; ? 9 ' 

* / V. fupra. 

" Conclufion of Law dire&ly refulteth, and not merely R °y ce ' s Cafe * 
€C the Evidence of fuch Fads : if there be no force, 
c< and they find a perfon prefent, and find fpecial Adts 

ce done by fuch perfon, which would have warranted a 
" finding that he aided and abetted, ftill if they do 
" not find in terms equivalent (for no technical ones 
cc are required) that he did give his affiftance and en- 
41 couragemenr, he cannoc be liable as an Abetter. 

" In Purcbas 9 s<2zfc 9 which was refervedf for this » . . D 
IC head, the Jury found he was not prefent at the ori- h *st. Tr.vin. 
<c ginal ajfembling to deftroy the Meeting-houfes, but ^rf.lTjn. 
cc that he came up when they were burning the Mate- 
c * terials of one of the faid Houfes, and with his 
f< fword drawn defended the Mob fo employed, and 
ct encouraged the deftru&ion of the Materials, and 
ct attacked the Queen's Guards ; Trevor, Powel, and 
c< Price thought that upon this finding he was not 
<c guilty of High Treafon : but all the other Judges, 
cc of whom was Sir Thomas Parker, Chief Juftice, 
* c thought otherwife : as he was found to have ufed 
«' a&ual force in defence of perfons then in the Adt of 
" Rebellion. 

Title IV,, 

Facts, material or immaterial, to be charged and proved 

on Indictments. 

<c We purfued the leading Points, Circumftances, 
c< and Conditions of Evidence through the principal 
*^ Cafes of Mifdemeanour and capital Offence. 

K k k 3 "It 
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870 Tbe Time immater'iaL-~Wbere tbe Lay may be dij proved 

to avoid Forfeiture by Relation. 

u It remains, before we conclude this Third Book, 
" to fubjoin fome general Rules concerning Indifltnenti 
" and the Evidence upon them. 

Par. 2. 
Tbe Time immaterial. 

IntvZ' c ' l{ thc Indiftmcnt ** of Fdon y at onc d *y* and thc 

,h,h.p. c. Evidence be of Felony at another day, <c fo it be prior 
in*' 28 *.' c€ to the finding of the Bill/' yet the Jury may find 

II Inft. 318. ° 

iv st ft Tr 3 ° # generally againft the Prlfoner : for thc Queftion is not 
KeL^eT l64# wben the Faft was done, but whether it was done or 

Salk. ft83. 

i°°Z Vl?Ii- not * **& ^ c J UI 7 f worn *d veritatem dicendam muft 

find the Fad, which, whenfoever it was done, de- 
lerves the fame PunUhment. 



R. v. Townly. 



h. h. p. c. But if the Jury give a general Verdi#, where the 

361. 

»h.h. i\c. Felony is proved at another day than that laid in the 

179* 

111 inft. » 3 o. indiftmenr, there the party " concerned in Interest 

** by the relation of the Forfeiture" may falfify : for 
fo far as any Record is inconclufive and undeterminate, 

1 

fo far you may falfify : for thereby you do not falfify 
the Determinations of the Law, which in all Law 
ought to be facred and inviolable. 

Now if a Felony is alleged at fuch a day and found 
to be done, it doth not follow that it was done at the 
day ; c< for whether it were or not," the Verdift and 
Determination of Law ought to be perfectly the fame : 

fo 



■ 

I 



Place immaterial. 871 

fo that the time when the Felony was done is not de- 
termined and adjufted ; nor, as to that, the Record is 
conclufive : and fo far a Man is at liberty to make his 
Proofs; becaufe the right owner thereby preferves 
his Property, and doth not invalidate the determina- 
tion of Law, for what now comes into Proof was 
before undetermined, .> 

But if the time when the Fa£t was committed were 

< 

found by the Jury, all parties are concluded, and 
the Forfeiture mutt relate thither. 

Par. 3. 
Place immaterial. • ' ' * 

If the Indi&ment lays the Felony at one Place, and a H . h. p. c. 

the Evidence proves the Fa& done at another Place in Hawk - p - c * 

264. 

the fame County, this will maintain the Indi&ment : for Salk ** 88 * 
all criminal Matters were anciently tried in their proper 
Leety as all local Aft ions were in their County Courts : 
but tranfitory Adtions, where Time or Place is not 
material to the Efience of the Contract or Injury, are 
triable any where. 

The party <c within the Leet" had Goods whereby 
he might be fummoned : now all Commiffions, Oyer et 
Terminer^ are made after the Policy of the old Law, 
according to the ancient Jurifdi&ion of the Leet: 
and therefore cannot try any thing where the Fad 

K k k 4 arifes 
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Inftruments immaterial. 



3&4E.VJ. 

c. 24. 



arifes out of the County ( cc Vide the Book of Courts") 
but may try all Fafts within the fame County : for the 
Place, " if only within thefe Limits/ 9 is but an im- 
material circumftance, 

<c If a Perfon be mortally wounded in one County, 
" and die in another t he who gave the Wound may be 

*' tried in the County where the party died. 

u But the Place may be in another refpeft material* 
" as will hereafter be (hewn/* 



SHi ri. P« Cm 
1X5, 29T. 
9 Rep. 67. b. 

2 IniK 119. 
H. H. P. C. 
265. 

3 In ft. 50, 735, 
a Hawk. 437* 

*37« 



3 Inft. 319. 
3 Inft. 50* 
9 Rep. 67. 

XI. Hi P. C 

185, 291. 
H.H.P.C. 265. 
2 Hawk. 437. 

37. 



Par. 4. 

Inftruments immaterial provided the /pacific All be the 

fame. 

As Time and Place are immaterial circumftancesj fo 
are alfo the Inftruments wherewith the Felony is corn- 
pitted -, and therefore if the Indictment be for killing 
with one fort of Poifon, and the Evidence prove a 
killing with another*, fuch Evidence maintains the In* 
diftment : becaufe the Proof* of the Inftrument where- 
with the Fait is done is not abfolutely necefiary to the 
Proof of the Fadt itfelf. 

But if a Man be indi&ed of poifoning, and the 
Proof be of ftahling % this Evidence doth not maintain 
the Indictment : becaufe this is a Proof of a diftinft 



Vbi Natura Res dijlinguit et 119$ difiingutrt deb emus* 

% Faft 



Infiruments immaterial— Who a finally gave the Stroke 87 J 

immaterial. 

Faft and a diftinft fort of Death : for the Death that 

arifes from outward violence cannot be intended the 
feme with that which arife from an inward appli- 
cation : now the Death proved and the Death alledged 
mult be <# fuch that" it may appear they cc have" not 
proved different from what was alledged. Fafts alfo 
differ where the Ad ions differ: as the Ad of admi- 
niftering Poifon and the Aft of ftabbing are plainly 
diftinft Aftions in the After* "nor could the Evi- 
" depec which is to repel the Charge of one be ap- 
u plied to repel the Charge of the other : M but the 
Aft of adminiftering Poifon is the fame : " the general 
" Evidence to difprove it is the fame' 1 whether the 
Party give Henbane or Arfenic : u and it would be 
€ i moft dangerous if the precife Allegation and Proof 
€€ of the particular Poifon which caufed the Death 
« c were abfolutely neceffary :" fo the Aft of ftriking is 
the fame, whether with a ftafF or with a dagger ; and 
fo thefe are not diftinft Fafts. 



Par. 5; 

Who aSually gave the Stroke immaterial. 

Indiftment that A. gave the mortal Blow, and that 
B. C. and D. were prefent and abetting 5 and the Evi- 
dence is, that B, gave the mortal Blow, and that A. 

C. and Z). 



J 74 Aggravations not material. 

C. and D. were prcfent and abetting : this maintains 
the Indi&ment. For when all are prefent they are all 
Murtberers as if they had a&ually (truck ; all are 
reckoned to have ftruck ; and he that gave the Blow 
is but the Inftrument of the reft. * 

TlTLB V. 

Where the generic Fait admits of Degrees of Criminality, 
the Aggravations are not ejfential to the Indiftmtnt. 

" Thus on" Indiltment of Murder, if it be proved 
v. fata, 746. that words arofe, " and that upon" Provocation <c a 

" fudden Combat enfued, and one, without any cir- 
" cumftances of previous deliberate Malice, flew the 
"other/* here is Proof of the <c generic** Fad, 
tc Homicide, without any of the circumftances of 
Malice alledged in the Indictment : and fo the Jury 
may -find him guilty of Matifiaughter (which is, cc ge- 
cc ncrally, under the Idea of unjuftifiable Homicide** 
alledged in the Indi&ment, u though not fpecifically 
" charged**) without the Aggravation of Malice, 
which makes it Murder. 



I J. I. c. 8. 



" And" if a Man be indi&ed on the Statute of 
{tabbing, and the Evidence is that the " deceafed" 
perfon ftruck firft, whereby he is out of the Statute, 



Pro R os cio * The Language of the Law niam cujus confilio accifusfit /ww 

Amer'ina. \ 34* of England, in this inftance, is nio, cuju* manu fit percuffus non 

that of the Roman Orator— $>uq- laloro. 



Habere the Statute only varies the Evidence, it is not necef- 87$ 

Jary to conclude contra Formam Statuti. 

yet this will maintain a general Indi&ment for " Ho- 
u micide, and fall under the Denomination of' 9 Man- 
Jlaughter . for this is an Indiftment at Common Law as 
well as by the Statute : and " the Statute, as we have 
" feen, has not created a new fubftantive offence, but 
€C varied the effedt of Evidence in the fpecified circum- 
" {lances :" and 4< therefore," though the Prifoner 
proves himfelf out of the Statute, yet he is not out 
of the Charge of the Indiftment. 

" And in like manner, in the Cafe mentioned be- 
u fore of a Woman indifted for the Murtber of her 
Cl illegitimate Child," if a Woman was ind idled for 
killing her Baftard Child, formerly the Evidence ought 
to have been, " as in other Cafes of Murther," that 
ihc had a&ually killed it : " cither by direft Proof, or 
cc by circumftances indicating that it was born alive, 
ic and ftrongly throwing on her the Guilt of its Death : 
€c and fuch circumftances were to be left to the Jury, 
cc who would confider whether they were of force to 
" overbalance the natural preemption from maternal 
« € Affeftion :" for that the Child is " not living" is 
" in itfelf " no pofitive Evidence that the Mother 
killed it ; " nor, as we have (hewn, and is obvious, does 
* ** Concealment, under fuch circumftances, add much 

£ force to the Proof, if otherwife inadequate when 

** weighed 



$7 6 Infiances. 



II J.I, C, 17. 



cc 

«{ 



weighed with the atrocious Nature, and therefore 
proportionable improbability, of the fuppofed of- 
c< fence :" for in Matters of Life they required fuch 
Evidence of the Faft being committed, that the 
contrary could not " reafonably" be fuppofed. Now 
in this Cafe the Child might have been ftill-born \ but 
becaufc Mothers, to cover their fhame, ufed to kill 
their Baftard Children ( u a ftrong proof that the Dif- 
€C grace and the imputation of this frailty had been 
u more feverely urged than Reafoo, Policy, or human 
Cf Sympathy allow") under the miftaken Idea of ap- 
plying a Remedy to " this Evil," now by the Statute 
the very endeavouring to conceal the Death of the 
, Baftard Child is Evidence of Murther, unlefs (he can 
contradict it by other Proof, and prove, at lead by 
one Wimefs, that the Child was ftill-born. 

€< Bur, as we have feen, the Indi&ment needs not 
ct to be drawn fpeciaily : for the Aft has not made a 
cc new Crime, but has prefcribed what Evidence ihall 
" be taken as conclufive in this Cafe : and therefore it 
fc fhould fcem, that if fuch Indidlment conclude fpe- 
" daily, and there is Evidence to repel the prefump- 
" tion of concealment, direft Proof of Murther is 
<c notwithftanding admiffible to be left to the confide- 
iC ration of the Jury, as in other Cafes, 

<c So in Petty Trtafon, as before has been obfcrved, 

J. Swan's Cafe. 

Foit. 10*. cc lt b e j n g an aggravation of Murther^ the Murther 

" miy 



Special Aggravations muft be laid and proved. 2yj 

€t may be proved, though there be but one Witnefs to 
<c the Fa<5t, or though the Relation be not proved 
c< which conftitutes the Aggravation of this fpecies of 
" Murtbcr. crime anai* 

«. II. I. 

2. 

<c And fo in general, where Clergy is taken away from 
" an offence under circumftances, the offence, as at 



" Common Law, may be proved under an Indidtment 
<c charging thofe circumftances ; they being only Sta- 
cc tute Aggravations of the offence. 

Cf But as they are not general but Jpecial Aggrava- 
c< tions, effentially and fpecifically differencing the 
" Punifhmentv if not laid, they cannot be proved 5 
? c though if laid and not proved, the Common Law 
" Judgement will pafs on fuch offence detached from 
" thofe circumftances which fubjeft it to a greater 
"Penalty: as in Grand or Petit L auce n y 5 Jimple 
cc or compound. 

cc And for thefe fpecial Aggravations^ as alfo for 
<c certain Crimes, there are diftinft Terms which no 
" circumlocution or apparent fynonyme can fupply : as 
" murdered in an Indiftment for that offence ; burgla- 
cc rioujly for Houfebreaking in the night, under the cir- 
4C cumftances which difcriminate that offence; fclo- 
<c nioujly took and carried away, on an Indi&ment for 
" Larceny ; treafonably and againft the Duty of bis Alle- 
« c giance, on an Indi&ment of High freafon. 

" Thus 



87$ tVhy a Per/on Jhall notjujiify fpecially in criminal CafeS* 



it 



Thus no fpccial Aggravation, which varicth the 
prefcribed Punifhmenr, can be proved, if not e*- 
prefsly charged: but an offence properly charged 

" fo as to determine its general Denomination may be 
44 proved according to the determinate Degrees of Cri- 
44 minaliij to which the Evidence Jhall extend : and 
44 this points a chara&eriftic difference between civil 
44 A&ions founded on Contrast, and criminal Profecu- 
" tions founded on Delift. A civil Contract is that 
<c which the Terms of the Agreement duly interpreted 
44 make it ; and it is one entire fimple thing not ad- 
<€ tnitting of Gradations. A Crime, in its legal fenfe, 
44 is an Aft prohibited by Law under Penalty : and to 
41 fuch Ad, under definite circumfrances, Penalties 
cc differently modified may be annexed by the Legi- 
44 flature. A Man, therefore, if called to anfwer for 
44 a certain Crime, charged with the fpecial circum- 
44 ftances of Aggravation, anfwers it according as 
<c the Evidence (hall apply ; or, if generally laid, 
44 anfwers it only in its loweft and fimpleft ftate. 

cc And hence he fhall not juftify fpecially : for he 
44 mud, if this were admitted, either plead fomc- 
44 thing which amounts merely to the general Iffue, or 
44 fomething the Proof of which would not difcharge 
44 him from the Indi&ment : the one is fuperfluous, and 
44 rejefted even in civil A&ions, as tending to cir- 

!! cuity 



cc 
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cc cuity and delay •, the other, manifeftly inadmif* 
cc fible. 

<c As in Murtber on an" Indidtment Self-defence 
ought to be given in Evidence, and ought not to be 
pleaded. 

cc And on" Indi&ment of Murther ex Malitia pr<t- 
cogitata, " a Man (hall not plead that he killed, but 
fC not of Malice prcpenfe, but on fudden Pafiion and 

Quarrel: for this, if true, will not difebarge the 

« 

IndiSment ; but only difprove the fpecial Aggrava- 
te tions, and to do this is Matter of Evidence within 
" the Purview of the Indidtment : and the Malice is 
" an Inference of Law from the Fa& charged, which 
" may either be eftablilhed, mitigated, or wholly done 
" away, according as the Proof (hall appear on the 
<c Defence. 

" Prima facie" nothing " in the general Confidera- 
" tion of the Faft at large" can juftify "one" Man's 
" killing another " under the protection of the fame 
cc Laws. 

<c The Malice therefore is in the Faft itfelf, without 
"juftifiable caufe (hewn, or a legal excufe* and this 
" will be according to the circumftances proved, if" 
the Evidence is of killing without Provocation (" and 
" it lies on the Defendant to (hew fuch Provocation as 

u the 
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,c the Law allows ib excufe) no particular Malice, as 
cc we have fcen, needs to be proved ; but if the De- 
" fendant prove a Provocation by Afiault, for in- 
ftance, of the deceafed, the Prefumption againft 
him from the Aft of killing is now rebut ted* until 
€t the Profecutor (hew that fuch Provocation was fought 
" malicioufly as a Colour : fo where the Evidence 
r.fupra,7SA' u tends to prove" the killing an Officer, or that the 

party " who killed" was committing an unlawful Aft, 
and that Death enfued to fomebody on that Aftion : — 

or " if the Aft" appears deliberate, " naturally" tending 

to the perfonal hurt of any one, " and prefumably to 

" Death f 9 in thefe " feveral" Cafes the Law implies 

76*. the circumftance of Malice " difprovable by various 

4C Evidence according to the general or fpecial Fafts 
"which fupport it 5" and this Implication of the 
Law is in defence of Mankind : for all Malice (" which 
" in the legal fenfe is a difpofition to do an unlawful 
• c A8") is a fecret Quality of the Mind : and it is the 
Faft only that appears and can be brought in Proof 5 
and it is from the circumftance of Faft that a Man 
muft colleft the offence of the Mind, " and the legal 
«*' degrees of that offence :'* now when a Man kills 
another, that is, prima facie, fo ill-natured and 
bloody an Aftion, that it is prcfumed to be malicious 
•* till the contrary be proved ;" and therefore the 
" apparent" offender, to cover himfelf from the fup- 
pofition that the Law has made in Tendernefs to Man- 
kind, muft (hew fome " juft Neceffity, fome" Pro- 
vocation, or fome Accident in " j unification, extenua- 

•• tion, 



Malice refulting from the Circumftances of the Fa& why tit 

itjhall not he negatived by Plea* 

c< tion, or" excufe of the Faft: •," or if he cannot thus 
mollify or excufe the Aftion, th^ Suppofition of Law 
remains, and he ought to be' punifhed with certain 
Death* 

" And" the Law, for the " neceflary" Defence of 
its Officers, u and therein for the protection of So- 
ct ciety, regardeth, as has been (hewn, as Murther y 
" when committed-Dn a known Officer, or perfon in- 
c< tcrpofing avowedly to preferve the Peace, what 
c ' would have been Manjlaughter but fof thefe circum- 
" dances -, regardeth as Murther or Manjlaughter in the 
" doing of any Unlawful Aft, what might have been 
€< Homicide by Mifadventure y had the Aft been lawful : 
cc inferreth Malice from the means and circumftances 
44 of killing, which muft be difproved according to 
• 4 the circumftances, what will exculpate in one fitua- 
** tion not being legally available in another ; as in 
" throwing down rubbifh in a folitary Village or in a * 
cc populous Town ; it may be Mifadventure in the 
€i fi ft inftance •, Manjlaughter^ though he give loud 
" Warning, and Murther, if without Warning, in 
ct the other. And in the Cafe of Poifon the pre- 

€c fumprion is irrefiftible, unlefs it can be (hewn that 

< 

€i it was ignorantly given. 

" All the points then of Juftification or Excufe in 
€C this and other inftances of Indiftment are properly 
f * Matter of Evidence on the general Ifiue, accord- 
*' ing to the Nature of the Defence incumbent on the 
<c party accufed from the Fafts proved. And what- 
cc ever in civil Cafes muft have been pleaded {isfpecial 
f * Authority^ or Self defence) here comes propi rly and 
" iblcly under the general Iffue. 

L 1 1 Sur- 
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Surplufage— Variance— 'Inception and Continuation of Of- 
fence* 

Par. 7. 

Surplufage in the Style of the Court immaterial, if a 
Court having Jurifdi&ion appear on the Record: anl 
fo of other Surplufage in a Point not material. 

•' If there be an Indictment of Perjury, and rhe 
cc Perjury be alleged to have been committed before 
,c Julticcs of Afllze affigned to hear and determine all 
€ * Treafons, Felonies, Trefpafles* fefc. whereas the 
cc original Caufe on the Record is before Juftices of 
" Aflize, the additional Words are but Surplufage: 
u this may be colleded from the Analogy of ievcral 
** Cafes cited in the Margin. 

Par. 8. 

Litteral Variance in fetting forth an Allegation in the 
- Body of a Record immaterial, where it does not make 
another Word. 

" On a Convi&ion of Perjury in Arreft of Judgement 
<c a Variance was objedted. That in the Affidavit on 
** which the Perjury was affigned, the words were, that 
V he (the Defendant) underficod and believed, whereas 
<c in the AJfignment of Perjury it was undertood f omit- 
" ting the s. The Court difcharged the Rule for the 
" Reafon intimated at the head of this Paragraph* 

Par. 9. 

Inception of Offence immaterial, // continued in the 

County where tried. 

" Where Larceny is committed in one County, and 
cc the Goods carried into another, the offender may be in- 
€ * diSed in either : for the offence is complete in both. 
" But for Robbery, Burglary, and the like, he can only be 
iridic! ed where the Faft was a finally committed : for 
though the carrying away and keeping of the Goods is 
Larceny in thefecond County^ (it being a continuation 
cc of the original taking) yet it is not Robbery or Bur- 
<c glary in that Jurisdiction : the Evidence of fucb 
u Crime arifing in the other Jurisdiction. And thus a 
perfon was convi&ed before Sir N* Grofe % J. for 
dealing Goods in Norwich and conveying them into 
Suffolk. 

2 CHAP- 
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CHAPTER XIV. 

Of the Order of giving Evidence in criminal 
Cases: and of Witnesses particularly circum- 
flanced : and fecondary Tejlimony. 

" As we have faid before conctrriingJUvidente in l. of e* 179, 
* x general, it is not regular to produce any Evidence w<Jodl Roofc, 
** without firft opening it i and this Rule holds of 
** courfe reciprocally, as well on the fide of the Prifoner 
** as of the Crown. 



cc 



cc And a Prifoner is permitted in the fumming up of 



No Obfervations ought to be made on the Pri* nid. ou*frpr* 

Lord Mobutfi 

foner's Evidence till he hath concluded to give all cafe. 

J & IV, S. T. 975, 

4< his Evidence : nor ought the Evidence for the Pro* *• 
" fecution to be interrupted. But the Prifoner may wood* 

IV ST 199 ' 

€i alk Queftions ; refcrving his obfervations. *. V. //*»"**! 

III. S. T, 241. 
•49* 

L. of Ev. Ed. 

a the Judge to interrupt to rectify a Mijlake. *m> 

' P» a 33>4» 

Vi. Ill St. Tr. 

" A Witnefs may refer to Notes taken at the time £;7' 3 ® c°f ft. 
" to affift his Memory ; but mud not read out his 
M Evidence* 

'* At the Defire of the Prifoner Witnefles are or- R# v . chamock. 
€ * dered to be examined feparately 9 and thofe not under ^o 1 !"' 
« Examination to be out of hearing. *v s. Tr. 9. 
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SECTION II. 

Of the Testimony of Witnesses particularly 
circumftanced in Criminal Cases. 

r*>/r*,i93. "We have already fcen that Accomplices arc the 

" weakeft of all Evidence, and in capital Cafes the 

" unfupported Evidence of fuch is incompetent to 

* c conridh » 

Par. 2. 

Accomplice. 

Whether capable of Teftimony by Pardon, though con- 

vitted of fuch Perjury as is a capital Felony. 

R r. Thorn*. " ° n the Rehabilitation of Teftimony a Decifion 
SamDa. " was 8 iven which arofe frort *n Indiftment of Fe- 
™£ 4 o P b. 4<lon ^ in for g in g Letters of Adminiftration to the 
>7»7, • • « Effcfts of James Lewis, a Mariner, deceafed, who 

" had ferved on board the Hannibal, and to whom 
• c Wages were due at the time of his Deceafe. 

" After calling other Witneffes to introduce the 
" Charge, they called Macdaniel, who had been before 
« convifted of the Forgery of thefe Letters in the 
«' N-ime of Lewis the fuppofed brother of the de- 
" ceafed : who produced in Court his Pardon, which 

m 

" was read, and by virtue of this pardon the Counfel 
" for the Profecution contended that he was now be- 
cc come sl good and habile Witnefs. 

" On the other fide it was contended, that the Par- 

"don only exempted from perfonal Penalties and 

" Incapacities, but did not reftore to Teftimony, by 

« which he might be enabled to affedt the property, 

• " or the reputation, or the lives of others. 

" The 
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minal Cafes., 

<c The Recorder * admitted the Evidence, and re- # Adah. 
<c ferved the legal Stueftion touching its Competency for 
" the Opinion of the Judges. He expreficd himfelf, 
" in the mean time, of opinion that this Species of 
41 Perjury having been made a capital Felony, the 
<c Perjury and its diftindfc confequences of being inca- 
ct pacitated from Teftimony, as a part of the Pu- 
<c niftiment, merged in the Felony> and it became, 
<c like other Felonies, rehabilitate by Pardon. 

" And afterward, at the next Seffion, the Prifoner, 
<c who had been convidled, being ordered to the Bar, 
" Mr. Juftice Wilson informed him of the Opinion 
« c of the Judges on the Question referved, Whe- 
ther Macdaniel, being inditted and conviSed of the 
fame Offence, were* by virtue of the Pardon, com- 
cc petent to give Evidence dgainfl him on the Trial? 

<c That the twelve Judges were of opinion, that 
<c the Pardon not only abfolved the Punijbtyent, but 
cc reftored the Competency, and that therefore the 
44 Teftimony of Macdaniel was rightly admitted. 

Par. 3. 

Bail. 

" Bail on a Recognizance ad comparendum et re- Rex v . Hamp . 
" fpondendum et ulterius faciendum on a Mifdemeanour, JJJs -T-a m 
cc difallowed as Evidence, unlefs the Perfon of the 
c< Prifoner were firft furrendered in difcharge of the 
" Bail, who till then have an Inter eft in his Acquittal. 

Par. 4. 
Juryman. . 
c< A Juryman may be a Witnefs : but! then he ought l. of Ev. 
c< to be fworn as fuch, and give his Evidence openly. pefp. mi/* 

a Sid. 153, 

L 11 3 "Judges ^ amei T * 
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H. H. P. C. 

301. 
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fejtimotty of Witneffcs particularly circumftanced in Cri- 
minal Cafes. 

Par. 5. 
Judge. 

€f Judge* °n the Bench have been fworn as Witnejfes 

" again ft the Prifoner : but they did not again appear 

" on the Bench during that Trial in which they were 

J* fo fworn. 

Par. 6. 

Wife. 
cc Whether a Wife might be Evidence againft her 
€l Hujbandi even where the Crimination arifes collate- 
w ralfa has been difcufied already : the Do&rine 
" there intimated has fince been confirmed on an 
" Appeal from an Order of Sefjions in affirmance of an 
<c Order of two Juflices, in the following Cafe : 

cc The Paupers were removed by the Order from the 
Parifh of Anlezark to the Pariih of Cliviger, both 
in Lancajbire ; the Marriage with James Whitehead 
being the Ground of the Removal of Margery. On 
the Appeal the Counfel for the Refpondents had 
proved the Marriage* and there retted their Cafe. 
The Appellants infilled that James Whitehead had a 
former Wife living at the time of his Marriage with 
the Pauper Margery, and (till in Life : and for this 
they were permitted, at the Seffions, to examine the 
Pauper, James Whitehead*, himfelf : he, on his oath, 
denying any fuch Marriage, they offered to call 
Ellen, the fuppofed former Wife •, and this Evidence 
the Seffion refufed. They then went into general ' 
Evidence of cohabitation and repute, and of their 
binding an apprentice by indenture, in which the 
faid James Whitehead and Ellen fet themfelves forth 

to be Man and Wife. 

"The 
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initial Cafes. 

Cl The Queftion for the Court of courfe was, Wbi- 
*• tber % under tbefe circumftances, the faid Ellen were a 
u competent Witnefs, or not ? 

" The Cafes already mentioned wei* cited : and a »«£* and 
" recent Cafe, in which, on an Aflion brought by the Tr.24O.ai. 
Plaintiff as a Femme fole 9 for Goods fold, &c. the 
Defendant called the Hufband as Witnefs to prove 
c< her a married Woman.. The Plaintiff was nonfuited. 
<c On Motion to fet afide the Nonfuit, Buller, Juftice, 
ci at firft doubted, becaufe in that Cafe the Hufband 
* c had no Intereft : but afterward agreed with the reft 
" of the Court upon the broad ground adopted by 
" them of the impolicy of permitting Hufband or Wife 
cc to be Witnefs for or againft the other. And the 
€i Authority of Hale was cited, that a Woman is not 
€t bound to give Evidence againft another in Theft or 
« c other Crime in which her Hufband is concerned, 
" though it be material againft the other, and not 
<c dire&ly againft her Hufband. 



<c On the other fide they contended that this Woman," 
<c Ellen, might clearly have proved her Marriage with 
** James Whitehead, if fhe had been called before Evi- 
dence had been given of the Marriage with Mar- 
"gerey: and that the circumftance of her being 
" called firft or laft could not affeft the Right to her 
** Evidence. 

" The Court held that the Wife was not a'coM- 
; c pete nt Witnefs to prove againft her Hufband in 

Lll 4 M this 
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minal Cafes. 

"this Cafe: not on the Ground of Intereft: nor on 
" the Ground of its direftly fubje&ing the Hufband 
" to Punifhment, as what (he had then fworn could 
" not have been given in Evidence on a fubfequcnt 
Trial : but on the general Ground, that neither 
Hufband nor V/ife (hall be permitted to give Evi- 
* c djnee, even in collateral Cafes, where the Evidence 

*• of the one tends to criminate the other 

* 

*' CroJt % Juftice, farther adjed, that the Diftindion 
" between Competency and Credit appeared by no 
•'means accuracy fettled: that in many of the 
•• Books the made of difference was fo light, that the 
«' boundaries between them could hardly be perceived. 
« But that in all the Books which treat of Evidence, 
"there are certain Rules laid down, the ebferuance of 
« which is higHy beneficial to the public. That among 
" thefe is the Rule relative to the Evidence of the 
" Hujbsnd againft the Wife, or of the Wife againft the 
"Hufban!; founded not on Intereft, but Policy ; by 
" which it is cftablifhed that a W,f t (h a || „ot,give Evi* 
" dence in any degree to criminate her Hujband ; an d 
"that accordingly Lord Hale fays, that fhe mall 
» not be called even to criminate him indireclly. Ard 
" that this Rule feems to have governed all theOfo 
» from thence to the prefent time. For that the Cafe 
" in which Gould, Juftice, admitted the Evidence of the 
« Wife, on a CLim of Title by Defcent, to prove 
" Bigamy, which would have intercepted the Defcent, 
v.y„ /r ,, ,54. « feems to have been the very Cafe in which, on far- 

" ther Deliberation on n m Trial, Holt declared 
" this Evidence inedmifftble. 

T t. 



Hear/ay. f$9 

T I t l e II. 
Of Secondary Tefiimony \ or, Hearsay in Criminal 

Cases. 

cc We have feen in general that Hear fay is not Evi- „ , 

€t dence : but we have had occafion at the fame time *° # 

• € to obferve fome Exceptions to this Rule, fuch as the 

" Proof of ancient Cuftom or Pedigree, where the 

" Nature of the Thing to be proved fuppofes a 

" failure of direfl: living Tcftimony. But thefe and 

iC other Exceptions, which have their place in civil, do 

** not apply to criminal Cafes : and therefore in thefe" 

the Attestation of the Witnejs mud be to what he 

knows* and not to that only which he has beard \ for a 

mere bear/ay is no Evidence : for it is his Knowledge 

that muft dirtft the Court and Jury in the Judgement 

of the Faft, and not his Credulity ; for " Reception" 

of Teftimony being but an Appeal to the Knowledge of 

another, if indeed he doth not know, he can be no 

Evidence. Befides, though a Perfon teftify what he 

hath heard upon Oath, yet the Perfon who fpake it 

was not upon Oath : and if a man had been in Court, 

and fa id the fame .thing, but had not /worn, he had 

not. been believed in a Court of Juftice. Now Credit 

being derived from Atteftation and Evidence, it can 

rife no higher than the Fountain from whence it flows, 

and if the firft fpeech was without Oath, an Oath 

that there was fuch a Speech makes it no more than a 

bare fpeaking, M which cannot be of more worth de* 

rivatively than at firft ;" and fo of no Value in a 

Court of Juftice, where all things were determined 

under the folemnity of an Oath, 

% Befides, 



te<> 



Hearfay in Criminal Cafes. 



Befides, nothing can be more " indeterminate* 9 than 
loofe and wandering " Tejlimonies'* taken upon the 
uncertain Report of the Talk and Difcourfe of others. 



cc 
cc 
cc 

CC 

cc 

cc 

cc 
cc 

cc 
cc 



" If a Man fwear to his own Knowledge, he muft 
(hew the circumftances, and incur the Rifque of 
Confutation : but if a Man were allowed to fwear to 
an hearfay^ it would admit general Allegation, for 
the Proof or Difproof of which no concomitant 
particulars could be expe&ed of the Witnefs : yet 
on this Evidence many in almoft every Reign prior 
to the Revolution* and fome great and excellent Men, 
were deprived of Liberty, of Honour, and of 
Life ; and their Pofterity consigned to Poverty and 
Dilhonour." 



9 Hawk. P. C 

43*' 

Holt, 236. , 

Slcino. 401. 

Mod. %%%• 

R. v. Langhorn, 

33*- 

R. r. Fitxhar- 

«•, 761. m 

Sox, 3. 

III. S. T. 

>44t 5»— 

IV. 33« 



But although Hearfay be not allowed as direB Evi- 
dence, yet it may in Corroboration of a Witnefs's 
Tcflimony : to (hew that he affirmed the fame Thing on 
other occafions, and that the Witnefs is (till confident 
with himfelf ; for fuch Evidence is only in fupport of 
the Witnefs that gives his Tcftimony upon Oath. 

" And of this the chief effedt ufually is in criminal 
<c Profecutions for fome great perfonal Injury, where 
the party profecutes in the Name of the Crown : 
that Cafe more efpecially rendering it material what 
Reprefentation was immediately made: and here, 
though the pojitive Proof refultlng from fuch Report 
be indefinitely fmall (fince if a party will accufe 
J* falfely in a Court of Juftice, the fame party would 

^ hardly 
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€C hardly hefitatc to rcprcfent falfcly to a Friend or Re- 
lation, in order to lay a ground and procure a veri- 
Jimilitude to the Charge) its negative force is ex* 
tremely great, fince the want of being able to prove 

M that complaint was made to any one recently after *££**"* 

II* S T Af A*C ' 

w the fuppofed injury, is commonly and juftly reputed " " # **° # 
* c deftru&ive of all probability of the Charge* 

" But Hear/ay may be Evidence of Inducement in 11. s. t. 325. 

" Matters that do not conftitute the Crime, and are of 333* 

in. 109. 

cr a general Nature* As that there was a Plot, a Con* 
" fpiracy, a DifaffefHon ; but not to charge the Pri- 
fC foner in particular. 

Tit l e HI. 

Of Witneffes difcredited as to Part of their teftimony by 

the Party producing them. 



CC 



The Prifoner (and it is the fame of the Profecutor) r« v. coiieie. 



" (hall not call Witneffes to impeach the Credit of any 
* thing that has beea faid by his own Witnefs. 



II S. Tr. 79a. 
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CHAPTER XV. 
Of Impeachment. 

comm. iv. u Having now treated of the chief Offences which 

c ' ,9# " fall under the Jurifdi&ion of the great or inferior 

" Courts of Common Law in the ordinary courfe of 
" proceeding, and having fpoken of the Evidence 
" applicable particularly to each, and touched upon 
u the general Rules and Order of Proof, this Book 
" refpeding criminal Issues would be incomplete, 
" were we to pafs entirely in filence the Trial by Im- 
44 peachment, which is peculiar to the tranfeen- 
*• dant Authority of the High Court of Parlia- 

Cl MENT, 

cc This is fometimes for fuch Species of High 
•' Treafon as would be the fubjeft of an Indi&ment 
C€ under the declaratory Statute of E. III. but when 
" this happens the Articles differ fo little from the 
44 Form of an Indiflment, that unlefs in the circum- 
* 4 ftance, for the greater (Solemnity, of the Charge 
<4 being preferred by the Commons, the Trial of a 
€< Peer for fuch Treafon is not materially diftinguifhed, 
44 under thefe circumstances, from a Trial on a Bill 
" found by a Grand Jury. 

44 But the moft ufual Subjeft of an Impeachment 
c< is fome offence, or Series of Offences^ of a Nature 
cc too extraordinary and complex for other Cognizance : 
« 4 and chiefly of political Delinquency in the Condufl: 
44 of State Affairs, confiding in NegleSl, Treachery, 
cr or open Wrong\ or in a Combination of any or all 
f c of thefe : and it is in the Nature of a criminal 
14 Appeal of the higheft Order. 

"But 



cc 
cc 
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w But the Forms peculiar to this aweful Mode of 
" Trial are not to be particularly explained in this 
" Treatife : the Evidence is the proper Objeft of 
M our Attention here. 

cc And concerning this, the moft comprehenfive H .st.T. 
€% Rule is, that whatever, upon general* Principles, yj"^" 7 
" would or would not be Evidence before an inferior 
" Tribunal, will be admitted or reje&ed by this fu- 
" preme Cqurt : and accordingly there are repeated 
" inftances of Evidence refufed as inadmififible, on 
" general Grounds of Objedfcion which would have 
" that effedt on a Trial before a Jury. And this Rule 
has been recognized * by one of the Honourable 
Managers* in his introductory Speech, and exem- # Mr.Bu»*«. 
$€ plified in the Courfe of the Proceedings in the Trial rcn Haftinss, 
"now depending in Parliament. Such Rules as wnor.gendai 
u have an univerfal and primary Relation to the Dif- k\£w£— 
covery of Truth and the juft Security of the Party p,8# 
accufed being in their Nature recognized by every 
" Tribunal in a free and well-conftituted State. 

c< That a Perfon ftiall not difcredit his own Witnefs 5 
cc that he (hall not offer Evidence of fomething faid 
<c when not upon oath againft what is afferted on Oath ; — 
<c are Rules of Evidence which were urged, and feem 
" to have heen admitted, on the Impeachment at prefent 
•* depending. 

1 

* So at leaft it (hould feem. Law and tho/e which were more 

The Honourable Manager 'who congenial to the dignity of that $x- 

opened the Impeachmen t is faid to traordinary and fu preme Court and 

have entered into a phihfophical better adapted to the purpofes of 

Analyfis of the Nature of Evi- fubfiantial and general Juftice. 

dence, the Principles on whichjt Who that has an Idea of the 

was founded, the Grounds on which Speaker and of the fubjedt does 

it ought to he admitted or rejected: not regret the want of farther, 

and to have difiinguljbed between and indeed complete, In form a- 

fucb Rules of Evidence as were tion on this part of the Speech ? 
applicable to inferior Courts of 

« But 
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" But in fubordinate Rules there is a material Dif* 
•' ference between Evidence admitted on an Impeach- 
" ment and Evidenci admifiible on at) Indi&ment or 
" Information. 

Dr. saeBeve* " Thus we have feen that in a Profecution in any 

<c of the inferior Courts for a Libel, the Words al- 
cc leged to be libellous mull appear on the Face of the 
44 Record, either in part or in the whole* and if not 
" according to the 7*cnottr 9 at lead according to the 
" Purport : and to charge the Coriclufions or Infe- 
€c rences imputed to them, and give the Words ill 
" Evidence, would not be allowed. 

iv* st. Tr k " But in the celebrated Trial by Impeachment, to 

4i which Allufion was made in a former Part of this 
cc Work, the Articles charged an imputing of 
44 odious Principles to the Revolution, and a defam- 
ing and endeavouring to bring into Abhorrence the 
neceffary Means of effe&ing it : — it was objefted at 
" the Trial, and after the Defendant had been found 
44 guilty on the Impeachment, it was more formally 
"moved in Arrest of Judgement, That no entire 
" Claufc of either of the Books or Sermons referred to in 
" the Impeachment is fpecified or particularly fet 
** forth in any of the Articles of Impeachment. 

€< The House refolved, That by the Law and Ufage 
of Parliament in Profecution by Impeachment 
for High Crimes and Mifdemeanours, by writing or 
fpeaking, the particular Words fuppofed to be criminal 

,c are not, neceffary to be exprefsly fpecified in fucb 

• c Impeachment, 

CHAP- 
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wick'j Cafe. 



CHAPTER XVI. 

Of Bills of Attainder. 

c * From Bills of Attainder little Illuftration 
* c can be expe&ed of the Principles of Evidence : one 
c< fpecies in particular may be noticed, intended to 
cc fupply a defeft of legal Proof. 

ct Thus there not being two Witnefles, (which, as we Fenwick's c.fe. 

S. T II* 

cc have feen, was abfolutely requifite by the Statute) iii— 193. 
4C who could be produced to convid Sir" John Fen- 
" wick of Treafon, in compafling the Death of the 
c< King and adhering to the King's Enemies, by con- 8 W - UI c - *• 
tc fulting and agreeing to fend Robert C bar nock to in- 
€C cite the French King to invade this Kingdom, a Bill 
"of Attainder was brought in, reciting the fub- 
€l fiance of the Indi&ment, and that of the faid Con- 
" fult and Agreement fome had been attainted ; the 
<€ Delay of Trial obtained by Sir John Fenwick on 
•* promife of an ingenuous Confefiion and Difcovery •, 
ic his not having confeffed or made Difcovery, but 
" inftead thereof that he fcandaloufly charged divers 
" perfons upon hearfay, endeavouring thereby to raife 
%i Jealoufy between the King and his Subjects, under- 
€< mine the Government, and ftifle the real Confpi- 
* c racy ; and that Cardell Goodman, one of the Wit- 
* c nefles to prove the faid Treafon againft Sir John 
<c Fenwick, lately, and fince one of . the times on 
*' which Sir John Fenwick would have been tried but 

"for 



figt Obfervations and Objections in Parliament to the 

faffing of that Bill. 

cc for the expectation of the Difcovery aforefaid, had 
u withdrawn out of the Kingdom, fo that the faid 
** Car Jell Goodmm could not be had to give Evidence 
4C upon any Trial ; pronouncing that of the faid Trea- 
* c fojjs the faid Sir John Fenwick is guilty ^ and ena&ing 
fC that he be and is convi<5ted of High Treafon, and 
" that he fuffer the pains of Death, and incur all the 
u Forfeitures of a Perfon fo attainted. 

€< And he did fuffer accordingly : but not without 
" confiderable oppoGtioR in both Houfcs of Parlia- 
i4 ment. 

•* In the Arguments in the House of Commons, 

jV» St* Tr« 

*45- Ci the Neceflity of obferving the primary Rules of 

c< Evidence, no lefs in Parliament than in any other 
" Court, was ftrongly urged : and that Bills and 
u Judgements of Attainder had been reverfed in 
" Parliament for no other Reafon than becaufe the 

»59. " Parliament had not proceeded according to fuch 

" Rules : that whatever was faid of the Power of 
ct Parliament muft be undcrftood of a juft Power; and 
" that it was no Diminution of the Dignity of that 
" fupreme ccnftkutional Tribunal to fay that they 
" could not do what they could not juftly do.* And 
" when the Bill paffed at length, in a full Houle, it 

" was by a fmall Majority -f. 

" The 



305. 



• Id pojfumut quod Jure jof- || The Author of an Tfay on 

J Morgan's fumus. the Lz<w of E<viu'en e (^h;ch I 

ttlays, i p. 29. ^ Q n ]y 33, have iV?n, for the firfttime, thi* 

Jyes 189) Evening, the I ith of February* 

Aoes 156 J 3 ** l 7't>9) *£-*ks of this Act £$ net 

mu<b 



.Reasons in the Protest. 897 

cc The principal Obje&ions in the two Houfes arc J We I J£ eic# 6 6 
Cl copcifely and energetically recorded in the Pro- Protefts. 
c * test,|| of which thefe are the chief: 

" That Evidence of Grand Jurymen of what was 
c * fworn before them againft Sir John Fenwick, as alfo 
cc the Evidence of the Petty Jurymen of what was 
<c fworn at the Trial of other men was admitted : both 
'* which are againft the Rules of Law : 

<c The information of the abfent Witnefs was received 
€C in writing, which is not by Law to be admitted : 
and the prifoner, for want of his appearing face 
to face, as required by Law, could not have the ad* 
" vantage of crofs-examining : 



cc 



cc 
cc 
cc 



It did not appear, by any evidence, that Sir 
John Fenwick, or any perfon employed by him, 
had any way perfuaded Goodman to withdraw him- 
<c felf : and it would be of very dangerous confe- 
" quence that any pcr'fon fo accufed Ihould be con* 
" demned : for that by this means a witnefs, who 
" Ihould be found inefficient to convift a man, (hould 
u have more power to hurt him by his Abfence than 
" he could ,have had, if produced viva voce againft 
" him. 

much to the credit of tbofe nvho mination of Goodman the Houji 

faffed it. With refpett to the divided: 

Publication now quoted, I can Ayes 2I8 

at prefent pnly obferve, that Noes 145—363 

till this day I knew not of the Againft Evidence of 'what faffed 

exigence or intention of fuch a on another Trial, 

Work. Ay** 181 

Noes 110—291 

H Signed £y 41 Peers. Againft committing the Bill, 

Ayes 1 82 

On the Reafons refpeSing the Noes 128—310 

Evidence of the Grand Jury it And finally on the Queft ion that 

does not appear that the Houje of the Bill pa/}, 
Commons divided: Ayes 189 

But againft reading the Exa- Noes 156 — 345 

*Mmm 
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CHAPTER XVIL 
Or Criminal Presumptions. 

As we are now at the Clofe of our obfervatiofis re- 

fped ng Evtdeict, on criminal Issues, it will not be 

inexprdieni to acid lomethmg to the remarks which 

havr been made in a f< rmcrr pare of this work on Pre* 

fumptions in iuth Caulcs. 

It. ▼. Mtykew 9 Recent Pofleflion, efpecially of goods not according 
f7ls! ***' * to l ^ c circumftances and habic of the life of the party 

charged, is a prefumption againft him. 

r. ▼. curk, The Introduftion of afalfcbood into his 1 Defence is a 

ml **.&#> p re fumption againft him; for Truth is the proper 

fliield of the guiklefs: and this prefumption is 
heigh t^ed if the falfhood is to be fupported, as it al~ 
mpft neceflarily mult, by a Witnefs confeious of it. 

r. t. Mwnbg, 'If a fervant, and (till more a Common Carrier, hath 
'W* Goods entrufted to him, and another be indifted for 

ftealing the faid goods, it ought to appear by fome other 
Evidence, than that of the fervant or Carrier that the 
Goods were taken our of his pofleflion : for his tefti- 
ipony is in his own Difcharge, 

»H.p.c.*fto. Two Rules are laid down by Lord C. J. Hals, and 
IV.Comnu jhefe in x\)p prefent ftate of the Adminiftration of cri- 
* M " roinal Juftice, to the perfecting of which that great 

man foeminently contributed, are rather hints to the 
ftucjent Qn the Tlfory than retjuifite to be called to re- 
m-mbranjee in the praftice : for wp are not now in times 
ih which thsy are likely to be overlooked. They ar$ f 
nefver to inatS of ftealing the goods of an unknown per- 
fon till it appear fa due proof that a felony has adually 
been committed on t bo fe goods. Never to ccnvtff of Mur- 
thtr or ManQaughter, unle/s the fa£t can be proved to be 
dane % or at leafi the body were found. 

End of tbe Second Volume. 






ERRATA, ADDENDA, &V, 

To VOL. II. 



PAGE 446. 1. *o. after "piftinftion" 
dele , insert • 

468. 1. ii. Yeft, 



PAGE 468. 1. u. read^veft" 
479. 1. 22. infert Ch. IV. 
510. 1. 17. the Opinion of th* 
Court was again ft the Plaintiff, on the 
Claim of g!eanirg Barley. Vide 
Biackttone's Term Rep. C. P. Tx> 
28 G. III. p. 51, — 3. 

714. 1. 19. add Marg. Ref. R. v. 
Hedges, O. B. May 1779. L. Cr. L. 
298. Ca. 90. 

759- 1? 14- Marg. Ref, |t. y. $f ug- 
get et al. 



When the Account of the Editions of the Law of Evidence was given in thf 
Preface p. xxx. the Dublin Edition had not been feen. Tile Marginal Reference! 
in that Account are mifplaced. The whole (hould ftand thus. 

Publin 1754. — — — Qtp; by fubfcription p. 199 excl. of (ndex. 



London reprinted 1752. Oftavo* 1 S. 

1756. 2d Ed. p. 289. 
1760. 3d 
1777. 4th p. 286. 



♦ This Edition Lofft has not been able 
to procure: all the others have been 
examined for the prefent Publication,' 
and are now in hi* PofTeflion. 



OBSERVANDA. 

PAGE 33. See Morgan's Obiervation in fupport of this Objection in the Intro* 
duBion to the firft Vol. of his Essays p. 95. 

58, Mr. Morgan p. 129. feems to think the hand-writing of the Perfon who 
adminiftered the Oath and figned the Jurat neceflary to be proved to entitle an 
Anfwer ro be read in Evidence. But perhaps not ; as he is a known officer. 

95. Mr. Morgan queries the Diilinction between the Pratti^e in B. R. and 
that in C. B. and alio whether on Profert the Deed is ever actually brought into. 
Court, p. 154. 

116. Mr. Morgan doubts whether the Name in the band-writing in the Body 
of the Will be a Sufficient (igning: and whether the ftatute have not required 
figning as a diftinft fubfiantvve Ad : and fays, the Court of Exchequer in a late 
Cafe were of that Opinion, p. 178-7-9. 

284. The Iflue here mentioned is collateral. The; words Plaintiff and Defend- 
ant therefore muft be changed in this Paffage reciprocally. 

— 326. 1. ^l.fotvit ad diem is now pleadable by the ltatute without a difcharge 
in writing. Vide Morg. 310. 4 A. c. 16. $ 12. 

339. As to the Right of a DiJ/ii/or to let off Repairs Mr. M. doubts; an J 
apparently very jufUy. p. 418. 
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